STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of :
HAIR AND NAILS, INC. : ' DECISION
for Revision of a Determination or for Refund :
of Sales and Use Taxes|under Articles 28 and 29

of the Tax Law for the| Period March 1, 1979
through August 31, 1982,

Petitioner, Hair and Nails, Inc., 1655 East l4th Street, Brooklyn, New
York 11229, filed a petition for revision of a determination or for refund of
sales‘and use taxes under Articles 28 and 29 of the Tax Law for the period
March 1, 1979 through August 31, 1982 (File No. 41777).

A hearing was held before Frank A. Landers, Hearing Officer, at the
offices of the State Tax Commission, Two World Trade Center, New York, New
York, on July 26, 1985 |at 9:50 A.M. Petitioner appeared by Harry Lewis, Esq.
The Audit Division appeared by John P. Dugan, Esq. (Mark F. Volk, Esq., of
counsel).
ISSUES

I. Whether the Audit Division properly determined additional sales taxes
due from Retlaw Novelties, Inc., a bulk sale seller.

II. TIf so, whether the Audit Division is required to take action against
the aforesaid bulk sale seller prior to seeking to obtain sales taxes due from
petitioner, the bulk sale purchaser.

FINDINGS OF FACT

1. On November 18, 1982, the Audit division issued to petitioner, Hair

and Nails, Inc., a Notice of Determination and Demand for Payment of Sales and
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Audit Division sent to| the petitioner a Notice of Claim to Purchaser, and a
Notice to Escrow Agent| to Martin Schaffer.
6. On September 13, 1982, the Audit Division sent a Notice to the Seller

wherein it requested Retlaw to submit specific information in order that the

Audit Division could thermine Retlaw's sales tax liability. When Retlaw
failed to respond to the Audit Division's request for information, the Audit
Division issued the notice of determination against the petitioner. The taxes
due were subsequently reduced to $5,631,84 as petitioner filed a sales tax
return for the period J

uly 16 through August 31, 1982 showing a tax due of

$198.96.

7. At the hearing, the Audit Division offered no evidence of the basis
for issuing the notice of determination or the method used to compute the
additional taxes determined to be due.

CONCLUSIONS OF LAW

A. That section 1138(a)(l) of the Tax Law provides, in pertinent part, as
follows:

"(a)(1) If a return required by this article is not filed, or
if a return when filed is incorrect or insufficient, the amount of
tax due shall be determined by the tax commission from such information
as may be available. If necessary, the tax may be estimated on the
basis of external indices, such as stock on hand, purchases, rental
paid, number of rooms, location, scale of rents or charges, comparable
rents or charges, type of accommodations and service, number of
employees or other factors."

B. That the record does not show a basis for issuing the notice of
determination or explain the external index used in computing the tax due;

therefore, the notice of determination is hereby cancelled.
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