STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of
JUAN RODRIGUEZ AND ANA RODRIGUEZ DECISION

for Redetermination of a Deficiency or for
Refund of New York State Personal Income Tax
under Article 22 of the Tax Law and New York
City Personal Income Tax under Chapter 46,
Title T of the Administrative Code of the City
of New York for the Year 1977.

Petitioners, Juan Rodriguez and Ana Rodriguez, 446 48th Street, Brooklyn,
New York 11220, filed a petition for redetermination of a deficiency or for
refund of New York State personal income tax under Article 22 of the Tax Law
and New York City personal income tax under Chapter 46, Title T of the Adminis-
trative Code of the City of New York for the year 1977 (File No. 40628).

A hearing was held before Allen Caplowaith, Hearing Officer, at the
offices of the State Tax Commission, Two World Trade Center, New York, New
York, on July 24, 1985 at 1:15 P.M. Petitioner Juan Rodriguez appeared pro se
and for his wife Ana Rodriguez. The Audit Division appeared by John P. Dugan,
Esg. (Angelo Scopellito, Esq., of counsel).

ASSUES

I. Whether during the year 1977, petitioners were domiciled in the State
and City of New York and erther maintained a permanent place of abode in the
State and City of New York, maintained no permanent place of abode elsewhere,
or spent iIn the aggregate more than thirty days in the State and City of New
York, and were thus resident individuals under section 605(a) (1) of the Tax Law

and section T46-105,0(a) (1) of the Administrative Code of the Citv af New Vark
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FINDINGS OF FACT

1. Petitioners, Juan Rodriguez and Ana Rodriguez, failed to file New York
State and New York City personal income tax returns for the year 1977.

2. On March 12, 1982, the Audit Division issued a Statement of Audit
Changes to petitioners wherein they were held to be residents of the State and
City of New York. Pursuant to said statement, their tax liabilities were
computed "based on information furnished by the Internal Revenue Service,..",
Accordingly, a Notice of Deficiency was issued against petitioners on August 11,
1982 asserting New York State personal income tax of $1,262.62, New York City
personal income tax of $420.69, penalties of $799.56 and interest of $702.75,
for a total due of $3,185.62. Said penalties were asserted for failure to file
a return and failure to pay the tax determined to be due pursuant to sections
685(a) (1) and 685(a) (2) of the Tax Law (for New York State purposes) and
sections T46-185.0(a) (1) and T46-185.0(a)(2) of the Administrative Code of the
City of New York (for New York City purposes), respectively.

3. On petitioners®™ 1977 Federal return their address was reported as
374 13th Street, Brooklyn, New York.

4. In response to the aforestated Statement of Audit Changes, petitioners
replied, on July 12, 1982, "1 was not liable because 1 was not a resident of
New York State.' However, In apparent contradiction, they stated in their
subsequently filed Perfected Petition that "I have always filed my tax returns
and I believe that my State Income Tax return for 1977 was filed. However, I
cannot located my copies... ITf I owe any money, | will pay it.'"

5. Petitioner Juan Rodriguez was born in Puerto Rico. In or about 1942

he moved to New York.
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6. Prior to and during taxable year 1977 Mr. Rodriguez was employed as a
seaman. The apartment at 374 13th Street, Brooklyn, New York was maintained by
him throughout the entire year at issue.

7. Mr. Rodriguez alleged that his wife was a bona fide resident of Puerto
Rico during 1977. He claimed that she lived iIn a rented apartment in Puerto
Rico during such entire year. He claimed that he maintained the Brooklyn
apartment only as a matter of convenience since he shipped out from New York.

8. Petitioner Juan Rodriguez stated during the hearing that If the taxes
at issue are properly due he has no objection to paying them. However, he reques
abatement of the penalties asserted since he was at sea and was unfamiliar with
the tax laws of the State and City of New York.

CONCLUSIONS OF LAW

A. That domicile, in general, is the place which an individual intends to
be his permanent home - the place to which he intends to return whenever he may
be absent (20 NYCRR 102.2(d) (1)).

B. That petitioners have failed to sustain their burden of proof, imposed
pursuant to section 689(e) of the Tax Law and section T46-189.0(e) of the
Administrative Code of the City of New York, to show that they were domiciled
outside the State and City of New York during 1977. Accordingly, it must be
held that petitioners were domiciled in New York State and City during said year.

C. That section 605(a) of the Tax Law provides that:

""A resident individual means an individual:
(1) who 1s domiciled in this state, unless he maintains no
permanent place of abode in this state, maintains a permanent place

of abode elsewhere, and spends iIn the aggregate not more than thirty
days of the taxable year in this state..."
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Section T46-105,0(a) (1) of the Administrative Code of the City of New York
provides a substantially similar definition for a City resident individual.

D. That petitioners have failed to sustain their burden of proof to show
that they had met all three exceptions provided in sections 605(a) (1) of the
Tax Law and T46-105.0(a) (1) of the Administrative Code of the City of New York.
Accordingly, petitioners are deemed to be resident individuals of the State and
City of New York for the year 1977.

E. That petitioners have failed to establish that their failure to file
returns and pay the taxes due for 1977 was due to reasonable cause. Accordingly,
the penalties asserted are sustained.

F. That the petition of Juan Rodriguez and Ana Rodriguez is denied and
the Notice of Deficiency issued August 11, 1982 is sustained together with such
additional penalties and interest as may be lawfully owing.

DATED: Albany, New York STATE TAX COMMISSION
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