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DECISION

Petitioner, Original Consumers Premium 0il Corp., 1267 Randall Avenue,

Bronx, New York 10474, filed a petition for revision of a determination or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the
period June 1, 1980 through August 31, 1981 (File No. 40270).
Petitioner, Original Consumers Heating Corp., 1267 Randall Avenue, Bronx,

New York 10474, filed a petition for revision of a determination or for refund
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s under Articles 28 and 29 of the Tax Law for the period
File No. 36563).

oleum Heat & Power Co., Inc., 36-16 19th Avenue, Astoria,
a petition for revision of a determination or for refund
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ough February 29, 1980 (File No. 33200).
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es of the State Tax Commission, Two World Trade Center,

m December 8, 1983 at 10:00 A.M., with all briefs to be

1984,

ginal Consumers Premium 0il Corp. and Original Consumers
ed by Gordon, Hurwitz, Butowsky, Baker, Weitzen & Shalov,
Esq., of counsel). Petitioner, Petroleum Heat & Power
y Otterbourg, Steindler, Houston & Rosen, P.C. (Barry W,
Herbert J. Goodfriend, Esq., of counsel). The Audit
John P. Dugan, Esq. (Anna Colello, Esq., of counsel).
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FINDINGS OF FACT

and Demand for Payment of Sales and Use Taxes Due against petitioner Petroleum

Heat & Power Co., Inc

plus interest for the

. (hereinafter, "Petro") alleging tax due of $54,148,00

period, September 1, 1975 through February 29, 1980.

10, 1981, the Audit Division issued a Notice of Determination
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1981, the Audit Division issued a Notice of Determination

of Sales and Use Taxes Due against petitioner Original

poration (hereinafter, "Consumers Heating Corp.") alleging
plus interest for the period ending June 30, 1979.

20, 1982, the Audit Division issued a Notice of Determination

of Sales and Use Taxes Due against petitioner Original

Corporation (hereinafter, "Consumers Premium Corp.")
p0,313,91 plus interest for the period, June 1, 1980
31.

its purchase agreement with Petro, Consumers Heating

Corp. purchased "certain assets of Petro used by Petro in connection with its

#4 and #6 fuel oil businessl

The primary asset sold
the purchase agreement
fuel o0il customers in
Heating Corp. for the
of heating oil that it

purchase agreement, to

New York City and Westchester.

in New York City and in Westchester County...."

was described by Petro and Consumers Heating Corp. im

as a "customer list" comprising all of Petro's #4 and #6
The price paid by Consumers
customer list" was contingent on the number of gallons
would sell, during the year following the closing of the

Petro's former customers. Petro and Consumers Heating

Corp. treated the "cugtomer list" as an intangible asset which they valued at

$676,850.00, which was

$792,987.00,

a substantial portion of the total purchase price of

The remainder of the total purchase price was, according to the

testimony of Iric Sevin, Petro's president, for "the purchase of tangible

assets, such as trucks

obtaining what we are

service parts (which) is undertaken to facilitate

really paying for, the customer relationship."

1 According to th
Corp., there are three
in small residential s
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buildings, institution

Ba

e testimony of Saul Singer, president of Consumers Heating

grades of oil in the heating industry: #2, used mainly

tructures up to three or four family houses; #4, used in

up to thirty families; and #6, used in large apartment
etc,
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5. At the closipg, Petro transferred a computer tape containing the names
and addresses of its #4 and #6 fuel oil customers in New York City and Westchester
County to Consumers Heating Corp. In addition, information concerning the
amount of fuel oil purchased on an annualized basis, the heating o0il tank size,
the price charged per gallon and the date a customer relationship was established
was provided for each of Petro's #4 and #6 fuel oil customers in New York City
and Westchester County. Prior to the closing, Consumers Heating Corp. was

provided with all of the above information, except for the specific names and

addresses, in a printed form which was attached to the purchase agreement,

6. At the closing, Petro also provided Consumers Heating Corp. with

letters and envelopes [for each of its #4 and #6 fuel oil customers, addressed
and ready to be mailed. The letters informed the customers that Petro was
selling its #4 and #6 oil business to Consumers Heating Corp., and that Consumers

Heating Corp. had the experience and facilities to provide excellent service,

7. Consumers Heating Corp. paid $900.00 per year to Standard Abstract
Corporation to obtain the names and addresses of all real pProperty owners in
Manhattan and the Bronx. 1In addition, the information provided by Standard
Abstract Corporation included the telephone number of the owner and the building
size,

8. The Audit Division asserted the contested sales tax liability against
petitioner Consumers H ating Corp. as a purchaser in a bulk sale of Petro's
business assets pursuant to Tax Law §1141(c).
9. Petitioner Consumers Premium Corp. (which is also controlled by Saul
Singer) was a purchaser im a bulk sale of the business assets of Northville
Industries Corp. (hereinafter, "Northville"). Consumers Premium Corp. purchased

a customer list comprised of all of Northville's fuel oil customers in New York
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City and Westchester County., There is no specific evidence in the record

concerning the exact amount paid by Consumer's Premium Corp. for the customer
1ist.2 However, petitioner Consumers Premium Corp. is not contesting the
valuation of such asset which the Audit Division alleged is subject to sales
tax upon its transfer,
10, Northville was required to provide petitioner Consumers Premium
Corporation with lettzrs3 addressed to its former customer similar to those
which Petro provided Consumers Heating 011, as described in Finding of Fact
"6", supra.
11, Petitioner Consumers Premium Corp. obtained the customer list consisting
of the names and addresses of Northville's customers in printed form prior to
the closing. The list was attached to the purchase agreement as "Schedule A,"
12. Petitioners' position is that the list of names and addresses provided
by Petro to Consumers Heating Corp. and by Northville to Consumers Premium

Corp. are worth no more than what Consumers Heating Corp. pays Standard Abstract

Corporation for names and addresses of real property owners as noted in Finding

of Fact "7", supra. Petitioners argue that the payments at issue were for the
transfer of customers' patronage or the customers' relationship with the

selling corporation. According to the testimony of Petro's accountant, James
Ward, the customer lists are intangible assets which are not considered goodwill

because goodwill has "the connotation of not depleting in value." Petitioner's

The purchase agreement requires petitioner Consumers Premium Corporation
to pay a maximum of $2,000,000 to Northville Industries Corp. The agreement
provides for a reduction in such payment if petitioner sells less than certain
specified amounts of fuel oil to Northville's former customers in the year
following the closing date.

3 The form of the |letter was specified in Schedule D of the purchase
agreement.
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CONCLUSIONS OF LAW
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f Audell Petroleum Corp., State Tax Commission, December 14,
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