STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of
STARLING FURNITURE CORP, and DECISION
PAULINE LEISTNER, as Officer :

for Revision of a Determination or for Refund :
of Sales and Use Taxes| under Articles 28 and 29
of the Tax Law for the Period September 1, 1978
through December 23, 1981.

Petitioners, Starling Furniture Corp. and Pauline Leistner, as officer,
28-53 Steinway Street, Long Island City, New York 11103, filed a petition for
revision of a determination or for refund of sales and use taxes under Articles
28 and 29 of the Tax Law for the period September 1, 1978 through December 23,
1981 (File Nos. 39939, 41798 and 42122).

A hearing was held before Doris E. Steinhardt, Hearing Officer, at the
offices of the State Tax Commission, Two World Trade Center, New York, New
York, on March 11, 1985 at 1:25 P.M. Petitioners appeared by Louis Davidowitz,
Esq. The Audit Division appeared by John P. Dugan, Esq. (Anne W. Murphy, Esq.,
of counsel).
ISSUES

I. Whether on April 12, 1982 and December 20, 1982, the Audit Division
properly issued assessments against Starling Furniture Corp., a corporation

which had been dissolved during 1979.

IT. 1If so, whether the corporation is liable for additional sales tax as

disclosed by the Audit Division's examination of sales invoices maintained.
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FINDINGS OF FACT
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1982, the Audit Division issued to petitioner Pauline
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he tax assessed for the period December 1 through

ded estimated sales tax of $825.00 on the bulk sale.
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» 1982, after the conduct of a field examination of the
ords, the Audit Division issued a second Notice of
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the amount of $6,338.69, plus penalties and interest,
aining open under the statute of limitations, September 1,
0, 1981. No further assessment was issued to petitioner
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assessments based on information then in the Audit Division's possession were
made against petitiomers.

4, (a) During the course of the audit, Mr. Leistner furnished for the
examiner's review sales invoices for the audit period (with the exception of
December 1 through December 23, 1981), monthly bank statements, and a disburse-
ments journal covering the period March, 1979 through December, 1980; the
&isbursements journal for 1981, general ledgers and cash register tapes were
not made available.

(b) According to the sales invoices, furniture sales for September 1,
1978 through November 30, 1981 totalled $363,148.00. Insofar as invoices were

not available for the remainder of the audit period, the examiner assumed that

taxable sales for December 1 through December 23, 1981 were in the amount of
$6,500.00, as estimated by the Notice of Determination and Demand of April 12,
1982, The examiner allowed an adjustment for out-of-state sales in the amount
of $1,563.00, resulting in audited taxable sales of $369,648.00. The examiner
also analyzed monthly bank statements and accumulated the deposits made during
the audit period. Deposits totalled $236,066.76, as compared with reported
taxable sales of $107,713.00. (It is not clear from the examiner's workpapers
whether he adjusted the deposits for sales tax included therein. If he did not
make such an adjustment, deposits net of sales tax would equal $227,423,02,)

Finally, the examiner discovered that purchases as reported on Mr. Leistner's

1980 federal income tax return, schedule C (Profit or [Loss] from Business or
Profession) exceeded pyrchases per the books by $7,986.56.

(e) Mr. Leistner explained to the examiner that the discrepancy between
taxable sales per the sales invoices ($369,648.48) and per the bank deposits

($227,423.02) was attributable to exempt sales and to cancelled sales. Many
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sales, Mr. Leistner claimed, were for delivery outside the United States.
Other than the adjustment of $1,563.00 (described above), the examiner did not
decrease audited taxable sales for claimed exempt sales because Mr. Leistner

was unable to substantiate deliveries outside the country by bills of lading,

freight bills or similar documentation. Mr. Leistner also maintained that
customers often cancelled their orders and were refunded their deposits. The
examiner allowed an adjustment of $1,500.00 for one cancelled sale and an
adjustment of $36.00 for a claim against a trucking firm, but allowed no
further reductions for cancelled sales because Mr., Leistner was unable to
produce any documentation substantiating the refund of deposits to customers.

(d) It is petitioners' position that the furniture store's taxable
sales and the sales tax due thereon were calculated by reference to the sales
invoices. However, sales tax charged per the invoices was $17,349.08, as
compared with sales tax remitted of $8,643,74,

(e) At the conclusion of the audit, the examiner recommended that
additional tax be assessed in accordance with the sales invoices rather than
the bank deposits; the latter would reflect any expenses paid in cash and would
thus not be representative of sales receipts. He further recommended that the
assessment be issued against Mr. Leistner doing business as Starling Furniture
Co., since Mr. Leistner had advised him that the corporation was dissolved in
1979 and had filed his 1980 federal income tax return reporting income earned
from and expenses incurred in the sole proprietorship.

3. On the advice of his accountant, Mr. Leistner filed a certificate of
doing business as Starling Furniture Co. subsequent to the dissolution of
Starling Furniture Corp. Throughout the period under consideration, Mr. Leistner

filed the sales and use tax returns of the business utilizing labelled forms
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mailed to him by the Audit Division, which forms bore the corporate name and

identification number.
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The Audit Division therefore properly imposed penalties upon petitioners,
pursuant to section 1145(a) (1) (i).

E. That the petition of Starling Furniture Corp. and Pauline Leistner, as
officer, is denied, and the assessments issued on April 12, 1982 and December 20,
1982 are sustained.

DATED: Albany, New York STATE TAX COMMISSION
JUL 161085 0008 QO

PRESIDENT
@ K ==

COMM SIONER

COMMISSIO






