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2. Upon audit, the Audit Division determined that petitioner's books and
records were in fair | condition and adequate for the purpose of verifying
reported sales. Petitioner's reported gross sales of $2,201,653.00 were
accepted as correct, |and it was determined that petitioner had paid all taxes
due on its own purchases.

3. The auditor |disallowed certain sales totaling $1,109,996.00 which
petitioner claimed to be exempt from sales tax on three alternate grounds:
that the boat sold was delivered out of state; that petitioner had acted only

as a broker to the sale and thus had no duty to collect the sales tax due from

the buyer; that the sale was made for resale.

4. By its president, petitioner executed a Consent to Fixing of Tax Not
Previously Determined and Assessed in the amount of $17,220.16 for the period
March 1, 1979 through November 30, 1981. Accordingly, on August 20, 1982, the
Audit Division issued against petitioner a Notice and Demand for Payment of
Sales and Use Taxes Due in the amount of $17,220.16 plus minimum statutory
interest for the period March 1, 1979 through November 30, 1981, That assessment
is not at issue.

5. Petitioner denied that tax was due on the remainder of the sales
disallowed by the Audit Division, totaling $864,790.00 with a tax due on that
amount of $60,731,85,

6. The auditor disallowed the following sales, claimed to be exempt by
virtue of out-of-state delivery, on the ground that the sales invoice for each

showed delivery in New York State:

Boat Sales Inv. Date Sales Price
1981 - Regal 2728781 $23,869.00
1981 - Regal 1/31/81 16,775.00
1981 - Regal 1/24/81 15,689.00
1980 - Regal . 8/15/80 15,736.00
1980 - Regal 1/26/80 18,878.00

$90,947.00
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Department of Motor Vehicles relieved it of the duty to collect tax at the time

of the sale,

10. Petitioner's recordkeeping procedures treated brokerage sales and
sales of boats it owned in the same manner. The seliing price of the boat was
recorded as a sale and the remittance to the seller was recorded as the cost of
goods sold.

11. Total unsubstantiated exempt sales amounted to $864,790.00. The
auditor treated these as additional taxable sales and deterﬁined sales tax due
on this amount by prorating the total additional taxable sales over the entire

audit period.

12, On August 20, 1982, the Audit Division issued against petitioner a
Notice of Determination and Demand for Payment of Sales and Use Taxes Due for
the period March 1, 1979 through November 30, 1981 asserting tax and interest

due as follows;

Simple
Period Endin Tax Due Interest Due
05/31/79 - 479 $ 5,503.19 $ 1,777.75
08/31/79 - 180 5,503,19 1,659.87
11/30/79 - 280 5,503,19 1,543.20
02/29/80 - 380 5,503,19 1,427.91
05/31/80 - 480 5,503.19 1,309.97
08/31/80 - 181 5,503.19 1,192,110
11/30/80 - 281 5,503,19 1,075.43
02/28/81 - 381 5,503.19 960.14
05/31/81 - 481 5,503,19 842.20
08/31/81 - 182 5,503.19 691,97
11/30/81 - 282 5,699.95 517.78
Totals $60,731,85 $12,998.32

13. The auditor's workpapers include a transcription of petitioner's sales
invoices showing the following additional taxable (brokerage) sales in each

sales tax quarter under consideration:




~5—
Period Ended Total Sales
5731779 - 479 $ 5,237.00
8/31/79 - 180 75,511.,00
11/30/79 ~|280 20,144,00
2/29/80 - 380 9,500,00
5/31/80 - 480 101,572.00
8/31/80 - 181 124,530.00
11/30/80 -|281 35,076.00
2/28/81 - 381 16,700.00
5/31/81 - 481 172,429,00
8/31/81 - 182 180,144,00
11/30/81 - (282 8,000,00
Subtotal 748,843,00
8/31/81 -~ 182 25,000,00
(from customer deposits)
TOTAL $773,843.00

CONCLUSIONS OF LAW

A. That the sales tax is imposed on the receipts, unless specifically
exempted, of every retail sale of tangible personal property (Tax Law §1105[a]).
There is a presumption in the law that all receipts are subject to tax, and the
burden of proving otherwise is placed upon the person required to collect the
tax (Tax Law §1132[c]).

B. That the sales tax is both a "transactions tax" and a "destination
tax"; that is, liability for the tax arises at the point of delivery or the
point at which title or possession transfers from the vendor to the purchaser
(20 NYCRR 525.2[al[2],[3]). Petitioner has not presented credible evidence

that the five boat sales at issue were excluded from operation of the sales tax

by virtue of having been delivered outside of New York State. The boat
registration forms offered merely demonstrate that two of the boats sold were
eventually brought out of state. They do not speak at all to the question of
where delivery occurred.

C. That section|1133(a) of the Tax Law provides, in part, that "every

person required to collect any tax imposed by [Article 28] shall be personally
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posed, collected or required to be collected under this
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of Fact "13" did not become due and owing until 20 days following the quarterly

period in which the sale actually occurred. By accumulating all sales upon
which tax was due and prorating the total across the entire audit period, the
auditor incorrectly stated the tax and interest due in each quarter. The Audit
Division is directed |to recalculate petitioner's tax liability and interest in
accordance with this |conclusion.

G. That the petition of Jericho Boats, Inc. is granted to the extent

indicated in Conclusion of Law "F"; that the Notice of Determination and Demand

for Payment of Sales jand Use Taxes Due issued on August 20, 1982 shall be
modified accordingly; that in all other Tespects, the petition is denied.

 DATED: Albany, New York STATE TAX COMMISSION

NOV 141966 N

PRESIDENT

COMMISSIONER E;






