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and determine if the assessment should be reduced or eliminated. The auditor
found that the petitioner's books and records were inadequate. The petitioner
maintained no cash register tapes, guest checks, sales or purchases journal or
purchase invoices. Pursuant to the records which were maintained, the petitiomer's
purchases of food, liquor, beer and soda were lumped together in a single
amount., Additionally accordiég to petitioner's U.S. Corporation Income Tax
Returns for the years 1981 and 1982, petitioner's markup was only 31 percent,
which was considered excessively low for a restaurant. The auditor concluded
that there were, in fact, grounds for increasing the assessment; however, no
actual audit of petitioner's books and records was performed.

6. At the hearing held herein, petitioner's representative introduced
into evidence (Petitioner's Exhibit "1") worksheets which purported to be a
summary of petitiomer's sales by category, i.e. food, beverages, taxes and
tips, taken from food tickets for the entire audit period. The worksheets,
however, do not support petitioner's claim that the assessment is erroneous.

CONCLUSIONS OF LAW

A. That section|1138(a) (1) of the Tax Law provides, in part, that if a
return required to be filed is not filed, or if a return when filed is incorrect
or insufficient, the amount of tax due shall be determined from such information
as may be available. |If necessary, the tax may be estimated on the basis of
external indices such|as stock on hand, purchases, rental paid, number of
employees or other factors.

B. That in determining the amount of a sales tax assessment, it is the
duty of the Audit Division to select a method "reasonably calculated to

reflect the taxes duel (Matter of Grant Co. v. Joseph, 2 N.Y.2d 196, 206).

When the Audit Division employs such a method, it becomes incumbent upon the
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petitioner to establiIh error (Matter of Meyer v. State Tax Commssiomn, 61 A.D.

2d 223 lv, to app. den. 44 N.Y.2d 645).

C. That, notwithstanding the inadequacy of petitioner's books and records,
the Audit Division's increasing of petitioner's taxable sales by 35 percent was
not proper auditing methodology and the assessment must be cancelled. The
auditor visited Mr. Geraci's residence and was afforded the opportunity to
conduct an audit of petitioner's books and records, but neglected to do so (see

Finding of Fact "5") (see Matter of Chartair,Inc. v. State Tax Comm. 65 A.D.2d 44).

The assessment at issue herein was therefore not based on any "external indices"
as provided by section 1138(a)(l) of the Tax Law.

D. That the petition of La Pineta, Inc. is granted and the Notice of
Determination and Demand for Payment of Sales and Use Taxes Due issued June 22,

1982 is hereby cancelled.

DATED: Albany, New York STATE TAX COMMISSION
PRESIDENT
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