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I. Whether the Ag
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ISSUES

pdit Division properly determined petitioner's additional
|

dit Division properly credited petitioner for payments

nd use tax liability for the period in issue.




III. Whether petitioner's failure to timely remit sales tax was due to
reasonable cause and not to willful neglect, thus warranting the cancellation
of penalty and that portion of Interest in excess of the minimum statutory rate.

FINDINGS OF FACT

1. On June 18, 1982, as the result of a field audit, the Audit Division
issued two notices of determination and demands for payment of sales and use
taxes due against petitioner, Joseph A. Bonanno d/b/a Elwood Market of Thornwood.
The first notice was in the amount of $17,259.54, plus penalty of $4,280.78 and
interest of $6,880.29, for a total due of $28,420.61 for the periods December 1,
1975 through February 29, 1976 and September 1, 1977 through November 30, 1980,
The second notice was in the amount of $6,798.33, plus penalty of $1,067.85 and
interest of $890.79, for a total due of $8,756.97 for the period December 1, 1980
through August 31, 1981

2. Petitioner operated a grocery store and delicatessen which sold
sandwiches and hot meals in addition to groceries. The only records petitioner
had available for audit were bank statements and an incomplete set of purchase
invoices.

3. In view of the lack of available records, the auditor performed a
purchase markup test of| the bank statements and purchase invoices for the
months of September, October and November, 1980. A comparison of the statements
and invoices revealed that purchases for the test period exceeded bank deposits
by 132.9 percent. The auditor applied this percentage to total bank deposits
for the audit period to|determine total gudited purchases. The auditor computed
a taxable percentage of|50.35 percent based on the available purchase invoices
for the test period. The auditor then compared purchases to selling prices

supplied by petitioner or taken from the shelves. The result was a weighted
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except as so granted,
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o modify the notices of determination and demands for

1se taxes due issued June 18, 1982 accordingly; and that,

the petition is in all other respects denied.
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