STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter 6f the Petition
of

BURT AND BLANCHE SMITH DECISION
D/B/A SMITH'S GROCERY

for Revision of a Determination or for Refund :
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, 1979 :
through November 30, 1981,

Petitioners, Burt| and Blanche Smith, Smithboro, New York 13840, filed a
petition for revision of a determination or for refund of sales and use taxes
under Articles 28 and 29 of the Tax Law for the period March 1, 1979 through

November 30, 1981 (File No. 39449),

A small claims hearing was held before Arthur Johnson, Hearing Officer, at
the offices of the State Tax Commission, 164 Hawley Street, Binghamton, New
York, on December 20, 1984 at 1:15 P.M, Petitioners appeared by Walter R.
Mandeville, P.A. The Audit Division appeared by John P. Dugan, Esq. (James
Della Porta, Esq., of counsel).

ISSUE

Whether the Audit Division properly determined additional sales taxes due

from petitioners based on an examination of available books and records.

FINDINGS OF FACT

l. Petitioners, Burt and Blanche Smith d/b/a Smith's Grocery, operated a
grocery store located in Smithboro, New York. Petitioners also sold gasoline
and a substantial variety of dry goods.

2. On June 20, 1982, as the result of an audit, the Audit Division issued

a Notice of Determination and Demand for Payment of Sales and Use Taxes Due
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CONCLUSIONS OF LAW
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all taxable items (Matter of Carl J. Licata, et al. v. Roderick Chu, et al, 64

N.Y.2d 873).
Accordingly, the Audit Division properly determined taxable sales from
available information and on the basis of external indices as provided in

section 1138(a) of the Tax Law (Matter of Sakran v. State Tax Commission, 73

A.D.2d 989).
B. That that Audit Division reasonably calculated petitioners' tax
liability and petitioners have failed to demonstrate by clear and convincing

evidence that the audit method or the amount of tax assessed was erroneous

(Matter of Surface Ling Operators Fraternal Organization, Inc. v. Tully, 84

A.D.2d 858),
C. That the petition of Burt and Blanche Smith d/b/a Smith's Grocery is
denied and the Notice of Determination and Demand for Payment of Sales and Use

Taxes Due issued June 20, 1982 is sustained.
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