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FINDINGS OF FACT

1982, following a field audit, the Audit Division issued
esign, Inc., a Notice of Determination and Demand for

se Taxes Due for the period September 1, 1978 through
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August 31, 1981 in the amount of $8,611.49, plus simple interest. This assessment

consisted of three parts, as follows:
a) Use tax of $230.38 based on miscellaneous purchases;
b) Use tax of $4,088,22 based on materials incorporated into capital
construction;
c) Sales tax of $4,292.89 based on petitioner's 25 percent charge
associated with supplying tangible personal property to its customers.

2. On December 18, 1981, petitioner had executed a validated consent
allowing assessment of sales and use taxes for the period September 1, 1978
through November 30, 1978 to be made on or before March 20, 1982.

3. Prior to the hearing, the parties reached agreement regarding the
first two items noted above,1 thus leaving only the amount specified in Finding
of Fact "l-c" at issue.

4, Petitioner is a New York corporation, located in Rochester, New York,
and is engaged in the business of providing architectural and interior design
services. Petitioner's president, director and sole shareholder is Ms., Toby
Rath.

5. The remaining item at issue involves a 25 percent fee charged by
petitioner and calculjted upon the cost of certain items of tangible personal
property purchased for use by petitioner's customers. Such items of tangible

personal property included, inter alia, computer consoles, moveable wall

1 More specifically, petitioner conceded liability for the amount specified
in Finding of Fact "l-a", while the Audit Division withdrew its assessment
for the amount specified in Finding of Faect "1-b".
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CONCLUSIONS OF LAW

A, That Tax Law section 1105(a) imposes sales tax upon the receipts from

every retail sale of tangible personal property.

Law section 1101(b)(3),
property."”
B. That petitione

items to its customers

Receipts are defined by Tax

in part, as "...the amount of the sale price of any

r purchased the major moveables and then resold such

at cost plus 25 percent for "profit and overhead" (refer




—5-

Petitioner's Exhibit "1", Articles "7", "12" and "13"). The sole apparent

reason that petitioner

rather than its customers purchased these items was to

enable the customers to realize a significant purchase price discount not

available on a direct purchase basis. The 25 percent fee added by petitioner

was, in essence, a profit or commission on petitioner's sales of the major

moveables and, as such,

constituted a part of the selling price of tangible

personal property subject to tax. Accordingly, the portion of the deficiency

pertaining to the 25 percent fee is sustained.

C. That the petition of T. K. Design, Inc. is granted to the extent

indicated by the Audit

Division's concession specified in Finding of Fact "3,

footnote "1", but is in all other respects denied and the Notice of Determination

and Demand for Payment

of Sales and Use Taxes Due dated March 20, 1982, as

reduced in accordance herewith, is sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUN 281985
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