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ermination and Demand for Payment of Sales and Use Taxes
s Heidelberg Eastern, Inc., in the amount of $37,483.76
88.45 for a total due of $48,472.21 for the period

gh August 31, 1980.




2. At a preheari
assessment leaving $7,

3. Petitioner is
and graphics equipment
computerized printing
Institute of Technolog
students in the use of
its charitable intent,
create future favorabl
its trade name
retained title to the
"equipment for loan".
total value of the equ
4. On audit, the
RIT was subject to use

and used for promotion

equipment was used by

petitioner,
A. That section
"Except to
already be

this artic
a use tax

June first
wise exemp
personal p
personal p
the user,

property a
of busines

more familiar and to use it as a form of advertising.

-2

ng conference, adjustments were made to the original
502.46 in use tax at issue.

engaged in the business of selling computerized printing
. Sometime after December 1, 1977, petitioner took a
press from its stock and loaned it to the Rochester
v ("RIT"), RIT used the equipment for the education of
computerized printing equipment. In addition to expressing
petitioner's purposes in loaning the equipment were to

e impressions of its equipment among the students, to make
Petitioner
equipment and it was carried on petitiomer's books as
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CONCLUSIONS OF LAW

1110 of the Tax Law provides, in pertinent part, that:

the extent that property or services have

en or will be subject to the sales tax under

le, there 1s hereby imposed on every person

for the use within this state on and after

» hineteen hundred seventy-one, except as other-
ted under this article, (A) of any tangible
roperty purchased at retail, (B) of any tangible
roperly manufactured, processed or assembled by
if items of the same kind of tangible personal
re offered for sale by him in the regular course
s..."




-3=

B. That 20 NYCRR 526.9(a) provides:

"The word 'use' means and includes the exercise of any
right or power over tangible personal property by the
purchaser thereof and includes, but is not limited to

the receiving, storage or any keeping or retention for any
length of time, withdrawal from storage, any installation,
any affixation to real property, or any consumption of
such property."

Withdrawal from storage means to remove from storage any tangible
personal property which was so stored for any purpose whatsoever (20 NYCRR

526.9[b][3]).

C. That a purchase for resale is excluded from the definition of retail
sale and is not subject to sales and use tax (Tax Law § 1101[b][4]). However,
tangible personal property which is purchased and given away without charge,
for promotioﬁ or advertising purposes is not purchased for resale. It is a
retail sale to the purchaser thereof and is not a sale to the recipient of the

property (20 NYCRR 526,6 [c][4]; see Waxlife, U.S.A. Inc. v State Tax Commission,

67 A.D. 2d 1040).

D. That, although petitioner may have originally purchased the equipment
for resalé, when it withdrew the equipment from stock to loan it to RIT the
equipment was no longer exclusively for resale and became subject to use tax.
The fact that RIT is an exempt organization is irrelevant. The withdrawal of
tangible personal propjrty from stock for use as a gift, whether for charitable
reasons, promotions, advertising, goodwill or any other reason, subjects such
property to use tax.

E. That the petition of Heidelberg Eastern, Inc. is granted to the extent

indicated in Finding of Fact "2"; that the Audit Division is directed to modify

the Notice of Determination and Demand for Payment of Sales and Use Taxes Due
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ccordingly; and that, except as so granted, the petition

ts denied.

rk

STATE TAX COMMISSION

PRESIDENT

T SEK o-tres,

COMMISSIONER

Nk N

COMMISSIONER






