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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of DECISION

JAVAN W, MARKS

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and

29 of the Tax Law for the period December 1,

1978 through December 18, 1981,

Petitioner, Javan W. Marks, RD 4 Box 546, Montague, New Jersey 07827,
filed a petition for revision of a determination or for refund of sales and
use taxes under Articles 28 and 29 of the Tax Law for the period December 1,
1978 through December 18, 1981. (File No. 37717.)
A hearing was held| before Arthur Johnson, Hearing Officer, at the offices
of the State Tax Commission, Two World Trade Center, New York, New York on
July 22, 1985 at 1:15 P.M, with all briefg to be submitted by August 1, 1985.
Petitioner appeared by Gurda, Gurda & McBride. (Albert Pacione, Esq., of counsel).
The Audit Division appéared by John P. Dugan, Esq,, (William Fox, Esq., of counsel),
ISSUES
I. Whether petitioner, the purchaser in a bulk sale transaction, is liable
for sales taxes determined due from the seller in accordance with section 1141(c)
of the Tax Law,.
I1. Whether the Audit Division notified petitioner of a possible claim for
taxes due from the seller as provided in section 1141(c) of the Tax Law.

FINDINGS OF FACT

1. On December 10, 1981, the Audit Division received notification from

petitioner, Javan W, Marks, of the impending bulk transfer of a restaurant
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982, the Audit Division issued a Notice of Determination
of Sales and Use Taxes Due against petitioner covering
1978 through December 18, 1981 for taxes due of

and interest of $1,945.14 for a total of $7,817.64.

the taxes were determined due from Frank Celestina,
staurant & Catering, Inc. and represented petitioner's
The

, in accordance with section 1141(c) of the Tax Law.

hat bulk sales tax of $850,00 was included in the assessment.
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4, At a pre-hearing conference held on October 19, 1982, petitioner
established that the bulk sales tax of $850.00 had been paid. As a result
thereof, the tax due on|the above notice was reduced to $5,022.50,

5. On December 7,|198l, petitioner's attorney, Sidney Krawitz mailed a
notice identical to the| notice received by the Audit Division to all known
creditors of Mr. Celestina, stating that a transfer of the business would occur

on December 18, 1981, During the closing, seller's attorney, John Bonacic,

telephoned Michael Campagna of the Department of Taxation and Finance for the
purpose of determining the outstanding tax liability of the seller. Mr. Bomnacic
was advised that the taxes due at that time were $11,752.29, A certified check
for that amount was sent to Mr. Campagna on that day.

6. The accounting| for the breakdown of the $11,752,29 was attached to

petitioner's application for a hearing and is detailed below:

PENALTY AND BALANCE
ASSESSMENT# PERIOD TAX INTEREST PAYMENTS DUE
€7911010691 3=-31-7 $ 250.00 $ 130.84 -0- $ 380.84
W8106044924  12-1-79 to 144,50 79.62 -0- 224,12
12-31-7
wW8105062170 1980 836.00 363.27 -0~ 1,199.27
57901191568 5=31-7 2,066.99 1,395.96 -0~ 3,462.95
58001294466 11-30-7 2,187.61 970.59 1,805.96 1,352.24
D8006250914 2-28-8 1,397.90 604.42 500.00 1,502.32
D8009048486 5=-31-8 911.40 369.44 -0- 1,280.84
D8012155249 8-31-8 1,057.92 365.11 -0~ 1,423,03
58103112492 11-30-8 686,96 195,92 -0- 882.88
58111092977 8-31-8 819.36 43.80 819.36 43.80
$10,348.64  $4,518.97 $3,125.32  $11,752,29

7. Petitioner took the position that the Audit Division was properly
notified of the bulk sale; the Division, through its agent Mr. Campagna, gave

notice of the seller's liability and such amount was paid to the State.
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Petitioner contended that he had complied with section 11l41(c) of the Tax Law and

therefore was not liable for any taxes therafter determined due from the seller.

8. Petitioner, in

seller's tax liability

A, That section 1

good faith, made every effort to ensure that the
was paid to the State.

CONCLUSTONS OF LAW
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The mere

hat the notice was received by petitioner.

not overcome this presumption (Russell v. State Tax

lbany County, November 6, 1981).
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