STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter

JAMES
D/B/A TADROS M

for Revision of a Det
of Sales and Use Taxe
of the Tax Law for th
through May 31, 1981.

[ODERN GROCETERIA

of the Petition

of

TADROS

DECISION

rmination or for Refund
under Articles 28 and 29
Period June 1, 1978

Petitioner, James
Avenue, Syracuse, New
or for refund of sales
for the period June 1,

A small claims he
the offices of the Sta
New York, on October 1
The Audit

Pascarella.

Esq., of counsel).

Whether the Audit

from petitioner based ¢

1.
small grocery store lo

2. On September

Tadros d/b/a Tadros Modern Groceteria, 1425 South

York 13207, filed a petition for revision of a determination
and use taxes under Articles 28 and 29 of the Tax Law

1978 through May 31, 1981 (File No. 35845).
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FINDINGS OF FACT

Petitioner, James Tadros d/b/a Tadros Modern Groceteria, operated a

eafed at 1425 South Avenue, Syracuse, New York.

14, 1981, as the result of an audit, the Audit Division

issued a Notice of Determination and Demand for Payment of Sales and Use Taxes
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covering the period Jume 1, 1978 through May 31, 1981

»3.88, plus interest of $777.03, for a total of $6,540,91.
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Based upon audits of similar businesses, the Audit Division determined that the

average markup for taxable items was 22 percent,
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representative, Louis Pascarella, analyzed purchases and
riod. Based on this analysis, Mr. Pascarella estimated
itioner's gross sales were taxable sales which resulted
263.88. Mr. Pascarella attributed this deficiency to

handise.
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CONCLUSIONS OF LAW

1135(a) of the Tax Law provides that every person required
eep records of every sale and of all amounts paid,

and of the tax payable thereon. Such records shall

each sales slip, invoice, receipt or statement,
d not have cash register tapes or any other record that
iable record of taxable sales. Under such circumstances,
se of a test period and markup percentage audit was

ith section 1138(a) of the Tax Law (Matter of Urban Liquors,

Inc. v. State Tax Commission, 90 A.D.2d 576; Matter of Hanratty's/732 Amsterdam

Tavern, Inc. v. State

Tax Commission, 88 A.D.2d 1028).

B. That the Audit Division reasonably calculated petitioner's tax liability

and petitioner has fajled to demonstrate by clear and convincing evidence that

the audit method or the amount of tax assessed was erroneous (Matter of Surface

Line Operators Fratern

1al Organization, Inc., v. Tully, 84 A.D.2d 858).
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C. That the petition of James Tadros d/b/a Tadros Modern Groceteria is
denied and the Notice of Determination and Demand for Payment of Sales and Use

Taxes Due issued September 14, 1981 is sustained.
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