szTE F NEW YORK

STATE TAX COMMISSION
\

\
1
} In the Matter of the Petition

of
B & K GARAGE] INC. : DEGISION
of Sal 8 and Use Taxes under Articles 28 and

29 o§ the Tax Law for the Reriod March 1, 1977
throughl November 30, 1979.
|

for Re igsion of a Determingtion or for Refund :

PeFitioner, B & K Gargge, Inc., 3901 16th Avenue, Brooklyn, New York

] |

11213, Eiled a petition foy revision of a determination or for refund of sales
o

and 4se‘taxes under Articlﬂs 28 and 29 of the Tax Law for the Period March 1,

|
1977 through November 30, 1979, (File No. 35390) \

A formal hearing was held before Arthur Johnson, Hearing Officer, at the

offices| of the State Tax Commission, Two World Trade Center, Ne@ York, New

York, op April 20, 1983 at [1:15 P.M. Petitioner appeared by Iskac Sternhein,
CPA. T#e Audit Division appeared by John P. Dugan, Esq. (Willipm Fox@ Esq., of

counselj.

- ISSUES

}. Whether the Audit Pivision properly estimated petitioner's téx liability
| ’ ‘

on th? basis of external indices.

| |
IT. Whether penalty and that portion of interest exceeding|the minimum

|
| |
|
statu&oqy rate asserted against petitioner on additional taxabl sales determined

due OT audit should be cancglled. i

FINDINGS OF FACT

.. Petitioner, B & K Qarage, Inc., operated a Texaco gasoline aﬁd service

 EEEE———

|

1
statljn located at 3901 16th Avenue, Brooklyn, New York.

i

|
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‘2. On June 19, 1981, |as the result of an audit, the Audif D1v131on issued
a:NoFiqe of Determination gnd Demand for Payment of Sales and Use Taxes Due
aéai&st petitioner covering the period March 1, 1977 through Ngvember 30, 1979
for taxes due of $64,945,84, Plus penalty and interest of $37,441. 30, for a
total of $102,587.16.

3.| Petitioner executdd consents extending the period of limitatiion for

assessment of sales and us

1

Petitioner's books

1981,

4,

audit purposes. Consequent|l

external indices as a basis

Fh4 Audit Division cont

numbe% 9f gallons of gasoli

such as 0il, filters, etc.

1977 through November 30, 1

817,996 gallons of gasoline

|

gross sales of $320,990.83 f

thére!was a significant unde

Markup percentages werq

\
and sell#ng Prices in effect

were applied to the gasoline

(state

The  auditor visited pet

two persons (one employee an

Tepair wqu.

repalr parts nor indicate an

and federal excise tajxes excluded),

Petitioner's a

taxes for the period at issue, to ecember 20,_
and records were incomplete and in equate for

¥y, 1t was necessary for the Audit DH v1sion to use
for determining petitionmer's tax 1i bilitw

acted Texaco, Inc., by letter, requ‘sting the

e by grade and information as to other products

t sold to petitioner during the period March 1,

79. Texaco, Inc. replied that peti ionerlpurchaséd
and 3,623 gallons of motor oil. Pe itionér reported
or the same period which indicated #o the auditor
rreporting of sales, i
computed for each grade of gasolinq using costs
The resqltant?markups

at the time of the audit.

purchases to determine taxable salas of $552 644,93

‘ !
itioner's premises on April 3, 1980 Fnd ob%erved
fl one of the principals of the corpotationb performing
vailable records did not reflect any| purchases of

f repair sales. The auditor estimated thaf repair




work and sales of accessor
o

$397,904. 25,
S
sameig ographical location

1 i
purck

comp*rqd to reported taxabl

Sales qf $811,918.28 and tax due thereon of $64,945.86.

‘5. Petitioner estimaf
filed for the period at isg
‘6.} Petitioner made tH
(1) the markup and obg

conduct d outside the audif

(2) the sales tax coll]
monthly

%(3 the estimate for nepairs and accessory sales was excesgsive due to the

compéti ion in the immediatie vicinity.
. |

oﬁ th

attempt to evade the taxes gt issue.

A. That petitioner fa
1
section 1135 of the Tax Lawf

of gaLoline purchases estab

insuff1q1ent and that available records were unreliable.

‘

raged gasoline and paid the same price as all other purchagers.,

The total taxable sale¢s determined above amounted to $950

Th? foregoing arguments were not supported by any substantial evidence.

|

| ;
| |
.
-3~ .

fes were 72 percent of taxable gasolfne sales or

This estimat¢ was based on audits of similar bus ﬁesse# in the

The auditor also observed that ta exempt organizations

549.2§ as

e sales of $138,631.00, leaving adstionai taxable

les tax returns

ed the taxable sales reported on sal

ue.

e following arguments:

|
|
ervation tests were invalld since tqey wefe

period.

ected from exempt organizations was |refunded

With respect to the pepalties asserted, petitioner argued hat it relied

e gccountant who prepafred the returns and therefore it did not wﬁllfully

|
|
CONCLUSIONS OF LAW

iled to maintain books and records a requ;red by
; moreover, the Audit Division's ind pendeht verification

lished that petitioner's sales tax r turns were




LY -

—4=

1Tﬁat when books and récords are insufficient, "test periot" and percentage

ﬁarkup audits are permissiple (Matter of Chartair, Inc. v. State Tax%Commission,

‘ !
65 A.DJ 2d 44; Matter of Sikran v. State Tax Commission, 73 A.L. 2d 989). The

. |
selection or a test period|not within the audit period was not|unreasonable

(Matter of Murray's Wines 4nd Liquors v. State Tax Commission, |78 A.D. 2d 947).

lAccordingly, the Audig Division properly determined petit#oner' tax

‘ | :
liability as provided in sdction 1138(a) of the Tax Law.

B.| That the Audit Division reasonably calculated the taxas due‘and that

|
petiﬁ Fer failed to overcgme its burden to demonstrate by cleagr and]convincing

ev1dencp that the method off audit or the amount of tax assessed was erroneous
\

|
(Matter of Surface Line Opdrators Fraternal Oqganization, Inc, (v. Stdte Tax
\ ‘ T
Commussyg_. 85 A.D. 2d 858)|.
i 1 ‘
C.| That petitioner faFled to establish that the substantial underreporting
|

of ta%able sales was due to| reasonable cause and not willful neglect. Therefore,

the Audit Division properly| assessed penalty and interest pursupant toisection

oo
1145(a) |of the Tax Law.

D. | That the petition of B & K Garage, Inc. is denied and the Notice of

Deterﬁiﬂation and Demand fot Payment of Sales and Use Taxes Due issued June 19,

|
1981 1s sustained.
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