STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

MCBURROWS TRANSPORTATION, INC. DECISION
for Revision of a Detzrmination or for Refund

of Sales and Use Taxes under Articles 28 and

29 of the Tax Law for |the Period March 1, 1978

through February 28, 1981.

Petitioner, McBurrows Transportation, Inc., 816 Genesee Street, Buffalo,
New York 14211, filed 2 petition for revision of a determination or for refund
of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

March 1, 1978 through February 28, 1981 (File No. 35378).

A small claims hearing was held before Richard L. Wickham, Hearing Officer,

at the offices of the State Tax Commission, 65 Court Street, Buffalo, New York,

on September 21, 1984,
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an, Esq. (Deborah Dwyer, Esq., of counsel).

ISSUE

s McBurrows Transportation, Inc., was engaged in providing

exempt transportation services for the period March 1978 through February 1981.

FINDINGS OF FACT

1. On June 19, 1981, the Audit Division, as the result of an audit,
issued a Notice of Determination and Demand for Payment of Sales and Use Taxes
Due against petitioner assessing $27,907.08 tax due plus interest for the

period March 1, 1978 through February 28, 1981.
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CONCLUSIONS

OF LAW

A. That section|1105(a) of the Tax Law imposes sales tax on every retail

sale of tangible personal property.

The word sale means any transaction in

which there is a "transfer of title or possession" [20 NYCRR 526.7(a)(1)]. The

term transfer of possession means that one of the following attributes of

property ownership has been transferred:

(i) custody or possession of the

tangible personal property, actual or comstructive, (ii) the right to custody

or possession of the tangible persomnal property or (iii) the right to use, or

control or direct the use of tangible personal property [20 NYCRR 526.7(e) (4)].

Accordingly, the transactions of petitioner, McBurrows Transportation, Inc.,

‘'wherein vehicles are temporarily transferred to drivers represent sales of

tangible personal property.

B. That the portion of receipts representing "stand fees" is subject to

tax under section 1105(b) of the Tax Law and 20 NYCRR 527.2(d)(2) as telephony

and telegraphy service.

C. That the petition of McBurrows Transportation, Inc. is denied and the

Notice of Determination and Demand for Payment of Sales and Use Taxes Due

issued June 19, 1981 is sustained.
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