STATE OF NEW YORK

STATE TAX COMMISSION

..

In the Matter| of the Petition
of
ESTATE OF AMADEO VILARDI DECISION
for Revision of a Determination or for Refund
of Sales and Use Taxes| under Articles 28 and 29 :

of the Tax Law for the|Period September 1, 1977
through November 30, 1979. :

Petitioner, Estate of Amadeo Vilardi, c/o Angelo Cestari, Executor, 1752
8lst Street, Brooklyn, New York 11214, filed a petition for revision of a
determination or for refund of sales and use taxes under Articles 28 and 29 of
the Tax Law for the period September 1, 1977 through November 30, 1979 (File
No. 34464).

A formal hearing was held before Doris E. Steinha;dt, Hearing Officer, at
the offices of the State Tax Commission, Two World Trade Center, New York, New
York, on December 12, 1984 at 9:15 A.M., with all briefs and additional documen-
tary evidence to be submitted by March 4, 1985. Petitioner appeared by Newmark,

Lamb, Dowling & Marchisio, Esqs, (James W. Dowling, Jr., Esq., of counsel).

The Audit Division appeared by John P. Dugan, Esq. (Irwin Levy, Esq., of
counsel).

ISSUE

Whether there existed any foundation for the Audit Divisioﬁ's issuance of
assessments to the Estate of Amadeo Vilardi.

FINDINGS OF FACT

1. On January 8, 1980, the Audit Division issued to petitioner, Estate of

Amadeo Vilardi, in the care of the Executor, Angelo Cestari, a Notice of
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were they ever furnished with letters testamentary. Either Mr. Marchisio or
Mr. Chartash advised them that Mr. Angelo Cestarl was Executor of the Estate,
and they accordingly forwarded a power of attorney form to Mr. Cestari for his
execution. (A power of attorney appointing Mr. Dowling, petitioner's represen-
tative in this proceeding, was properly executed by Mr. Cestari on October 27,
1981 and is appended to the petition.) |

5. La Perville, Inc. filed sales and use tax returns for only three of
the quarterly periods under review, the quarters ended Novembef 30, 1977,

May 31, 1978 and August 31, 1978. A part—quarterly return for the period
January 1 through January 31, 1978 was signed by Gilda Vilardi (wife of Amadeo),
as treasurer. The signature of Angelo Cestari appears at the line denominated,
"Signature of preparer, if other than vendor."

6. Mr. Cestari presently suffers from Alzheimer's disease and according
to his physician, would be incapable of offering testimony at a hearing.
Petitioner maintains that Mr. Cestari was solely a shareholder of La Perville,
Inc., that he never served in any managerial capacity, and that the assessment
against the Estate lacks a foundation.

CONCLUSIONS OF LAW

A. That section 1133(a) of Article 28 of the Tax Law imposes on any
person required to collect sales tax personal liability for the tax imposed,
collected or required to be collected. Section 1131(1l), in defining persons
required to collect the tax, includes corporate officers who are under a duty
to act for the corporation in complying with any requirement of Article 28.

The resolution of whether an officer was under such a duty turns upon a factual
determination in each ipstance. The relevant factors in the determination

include, but are not limited to, the following: the officer's day-to-day
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