STATE QF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

..

of

ALLISON AYREgE, INC, DECISION

..

for Reyision of a Determinition or for Refund
of Salgs and Use Taxes under Articles 28 and 29
of the |[Tax Law for the Perjod Jume 1, 1976
through August 31, 1980.

'Pqtitioner, Allison Ayres, Inc., c/o New York Credit Adju?tmentiBureau, 71

West 23rd Street, New York, New York 10001, filed a petitiom f+r revision of a
determﬂnation or for refund of sales and use taxes under Artic*es 28 and 29 of

the Ta# Law for the period|June 1, 1976 through August 31, 198 (Fll? No,
33458) |

A ormal hearing was held before Doris E. Steinhardt, Hearing Offlcer, at
the offfices of the State Tax Comnission, Two World Trade Centeﬁ NeW\York, New
York, March 20, 1984 at |9:30 A.M. Petitioner appeared by H#hn & Hessen,
Equ; (William R. Fabrizioy Esq. and Eileen Blake, Esq., of c04nsel); The
Aﬁdiﬁ Division appeared by |John P. Dugan, Esq. (Lawrence A, Newman, Esq., of

counsel).

ISSUE

| |
Whether the Audit Division properly disallowed petitioner’s claimed

nontaxable sales for petitioner's failure. to produce documentatiion establishing
that suhh sales were for szale.

FINDINGS OF FACT

1. For approximately |22 years, petitioner, Allison Ayres, Inc., was

engaged in the manufacture pf dresses for sale to retailers. Its approximately
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4,000 customers ranged frog Bloomingdale's and I. Magnin to smill boytiques.

Pétitidner's principal offjces were situated at 1400 Broadway, |New York, New

.
York. |Its other facilitieg consisted of a shipping department |located at 214

West 39th Street, New York |City; a cutting room at 234 West 39th Street, New
Ybrk‘City; and regional shqwrooms scattered throughout the United States.
2,| For the quarter erjded August 31, 1976 through the quayter ended

i
May 31, 1980, petitioner filed sales and use tax returns, reporting gross and

taxab1e|sales in the amount]ls shown below.
! i

i
‘

PERIOD ENDED GROSS SALES TAXABLE SALES
8/31/76 $4,088,631 $ 5,887 |
11/30/76 4,734,874 10,690 3
2/28/77 2,318,682 3,688 |
5/31/77 3,245,717 8,263 |
8/31/77 3,040,335 4,997 1
11/30/77 3,553,420 6,521
2/28/78 2,418,181 1,823
5/31/78 3,036,958 3,888
8/31/78 3,753,39 3,606
11/30/78 4,383,348 4,707
2/28/79 3,037,727 4,984
5/31/79 3,100,245 11,814
8/31/79 2,346,478 4,866
11/30/79 2,810,174 4,351
2/29/80 1,619,583 2,016
5/31/80 1,239,100 1,834

(The record does not reveal] whether petitioner failed to file g return for the

peridd ended August 31, 1980, or whether a return was filed but| is now unavailable.)

3. Commencing October], 1979, the Audit Division conducted| an egamination
of petitioner's books and records in order to verify taxable salles a% reported,
Petitﬁoner's accountant, Mr|. Arthur Gordon of the firm Kalow & Bass, ;rally
agreed to the Audit Divisiopn's use of the test period method.

(a) The sales tax pxaminer reviewed in detail petitiomer's "bomputer—
and

géner%t¢d" sales for the quprter ended November 30, 1978. Sale within this

category were to major department stores, made on regular credif term
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procéssed via computer. THe examiner accepted the amount of cdmputeﬁ-generated

sales rpflected in petitioner's records as not subject to tax.

cash safles, All cash saleg

- (b) For the same quarterly period, the examiner analyzed petlitioner's

treated by petitioner as nontaxable saleg for

resale Vére disallowed and |considered taxable for petitiomer's [failure to

produce| resale certificated

or other documentation establishing the nontaxability

of such| sales. The examinefr calculated a margin of error which she @tilized to

arrive gt additional taxablF sales of $1,248,362.15 upon which Fales tax of

$§9,868L97 was assessed.

i
(c) The examiner cpmputed use tax due on expense purchhses and on

aéquisi?ions of fixed assetpg in the respective amounts of $726.56 andi$200.80.

Petitio#er does not dispute

i

the assessment of use tax.

|
4.| On May 20, 1981, the Audit Division issued to petitionpr two notices

of derermination and demands for payment of sales and use taxes due, hssessing

sales agd use taxes under Articles 28 and 29 of the Tax Law for| the period

June 1,:1976 through August
interest thereon,

On August 17, 1979

31, 1980 in the total amount of $100,796.33, plus

and subsequently on October 29, 198p, petitioner's

president, Seymour Stern, had executed consents extending the p?riod @f limita-
I |

tions‘on assessment to December 20, 1981.

5. Petitioner sold go

?

ds for cash from its shipping department ﬁo: (a)

1 ‘
unrated accounts (retailers|lacking a credit rating or with an %nsufficient

credit gating); (b) retailets who possessed a sufficient credit|rating but

neéded goods immediately; a

d (c) from time to time, friends an relatives of

S i
the corporation's principal$ and customers, as a courtesy to thém. For each

cash sale, petitioner's expTrienced shipping clerk prepared a m morandum




indiéating the firm or perg
aﬁd ﬁh amount of the sale|
Séleé was charged and ¢
mémora um. Once or twice
err tg the vice president
pfesid t prepared one masi

sgparade invoice for each f

invoices for taxable sales

réportqd on petitioner's r
every iale had been accoun
cbnducqed an inventory of

vice pqe51dent in charge o

6. As above-stated,

sales flor the quarterly te

sﬁatin the date of the tra
address if located outside
Sales denominated in petiti

ekaminer as follows:

DATE SOLD TO
9/29/78 cash sales
9/19/78 "
9/30/78 "
19/30/78 "
10ﬂ20/78 "
10/28/78 "
10/31/78 n
10/31/78 "
11/20/78 "
11/20/78 "
11/30/78 n
11/30/78 "

weekly, the memoranda were accumulated an
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number of units,

or relative,

on to whom the goods were sold, the

In the event of a cash sale to a friend

ollected and a notation to that eff?ct maIe on the

turned
|

in charge of sales. Using these menqoranda, the vice

er invoice for cash sales made to rétailefs and a
axable sale, again noting the tax céllect;d. These
constituted the basis upon which ta%able éales were
At the end of each month, t ‘

turns. enSure that

ed for, petitioner's shipping department personnel

oods on hand. The inventory was reyiewed: by the

sales and verified by petitioner's|outside accountants,
he sales tax examiner analyzed peti ioner?s cash

t period. BShe prepared a schedule ¢f such sales,

nsaction, the name of the purchaser, the purchaser's

New York State, and the invoice numﬁer and amount,
i

oner's books as "cash sales" were recorded by the

TAX ON
INVOICE INVOICE
INVOICE NUMBER AMOUNT AMQUNT
4223 $14,126.68
4224 669.60 49.60
4230 5,980,02
4231 757.08 56.08
4239 9,092.72
4240 758.16 56.16
4253 19,181.91
4254 1,112.40 82.40
4275 19,533.84
4276 866.16 64.16
4294 9,976.90
4295 920,16 68.16
$82,975.63 $376.56




¢ aBm - L

0f tﬁe cash sales to named|purchasers, some appear to have been made%to retailers
(é.g.; Fashions by Sylvia,|Inc., Fashions with Flair, and Inter—Isla:d Department
S&oré);fin other instances} the purchaser's name alone does not clea ly indicate

whethey the sale was made fo a retailer or to an individual customer, (e.g.,

Ruth PJnersen, Betty Adams|and Yastremski).
. | |

74(a) On January 29, ]981, during the course of the sales|tax examination

and beflore issuance of the|assessment, petitioner executed a neral assignment
P : 4

for thj benefit of creditoys. The assignment was delivered to‘and accepted by
the Neﬁ York Credit Adjusthent Bureau (hereinafter "the assign%e") and filed
with tHe Clerk of the County of New York on January 30, 1981. ‘The firm of Hahn

& Hessgn was retained as the assignee's attorney and the firm $f Richard A.
Eisner |& Company as its acg¢ountant.
(b) For the purpose|of locating and preserving-petition r's aésets, the

assignde's accountants visjted petitioner's business premises to take possession

of the |books and records. |[After review of the records they were able to find,
they concluded that some r¢cords were missing.

(c) On February 6, 1981, the assignee notified all petitioner%s creditors,
‘ |

including the Audit Divisi¢n, that they were required to file erifiéd claims

againsy petitioner on or b¢fore April 10, 1981, On or about March 23, 1981,

\
!
the Audit Division filed with the assignee a priority claim for sales and use

taxes due from petitiomer in the following amounts:
\

ASSESSMENT |
~ PERIOD TAX INTEREST | TOTAL
| |
'6/1-8/31/80 D~8012147434 $ 41.00 $1.87 $ 42.87
19/1/80~2/6/81 $-810318450~C 200.00 1.87 201.87
1 $241,00 $3.74 $2%4.74

‘ \
‘ | \
Neither the Audit Division|nor petitioner advised the assignee|that a4 sales tax

audit was in progress. CoTsequently, the assignee's accountan#s did not
‘ '




a?teﬁpt to secure resale cq
r%leva to petitioner's t4d
1976 ‘thirough August 31, 198

8.| As above-stated, f
ciaime .nontaxable sales fd
séles (see Finding of Fact

e.g.; ihvoices and memorand

been made, petitioner's off

aSsigneF's accountants or ngisplaced. For petitioner's failure

dbcumenration establishing
cbnside#ed them subject to
'9. The assignee's atg

and assessment against peti
1
|

E

workpapers, the attorneys 4

4? custpmers who purchased
of the remaining 23 customg
t#es; 20 customers by lettq
cértifipate or proof of del
lettérs;were returned becay
aédress|was inaccurate. TH
of the customers, Four cusg
]

Use Tax Resale Certificate

compietpd and forwarded a

s —f= -

rtificates, invoices or other source documents

xable and nontaxable sales during the period June 1,

0.
he sales tax examiner disallowed all] petitioner's
r cash, After she prepared her schddule 9f cash

"6"), she requested access to the squrce documents,
|

a, By the time of her request, the assigﬁment had

ices closed, and the records either taken?by the
to produce
that the cash sales were for resale, the examiner
sales tax.

orneys first became aware of the sales ta# audit of

tioner in June, 1982, By reference |to thé examiner's

scertained the names and addresses qf 20 of petitioner's

(

rs were unavailable or illegible.) |They contacted

goods for cash during the test periqd. e addresses

4 resale

attorneys'
se the customer was no longer at thg address or the

e attorneys did not receive responsqs from another 7

r, requesting that the customers prqvide

|
ivery outside New York State. 8Six qf the

tomers completed New York State and\LocaliSales and
| |
and provided them to the attorneys. One customer

lorida Department of Revenue, Sales |Tax Division

1 Cash sales to the fouf

(LaBoneF Distributors, Piri
$3,468.ﬁ0 during the test @

|
ale certificates

customers who provided New York reg ‘
Attic% totalled

Lowinger, Stanton Fashions and The
eriod.




Blankeu Certificate of Resgle. One customer replied that sinc{

—7- -

there is no

3

séles jax on clothing in N
| 10
booké dd records which re
the peniod September 1, 19

aésess d on all sales for ¢

pétitidner's failure to pr¢duce documents establishing the non

In 1976, the Audit Division had conducted an examinat]

w Jersey, no resale certificate is necesséry.
fon of | petitioner's
ulted in an assessment of sales and|use taxes for

f2 through February 29, 1976. Sales|tax wés similarly

bash (totalling $190,008.00), presumgbly bgcause of

axabiiity of

such sgles. Petitioner cogsented to and paid the assessment.

A, That subdivision

that all receipts for tang;

CONCLUSIONS OF LAW

[c) of section 1132 of the Tax Law c eatesia presumption

ible personal property are subject t¢ tax until the

cbntraﬂy is established an

not taﬂable on the person tequired to collect tax or the custo

vendor |shall have taken fr

tax ¢

name add address and, except as otherwise provided by regulati

commission, the number of his registration certificate..." to

the property was purchased

sale is exempt from tax, the sale is considered a taxable sale

'B. That recognizing f{

of dreqses and not the retgil sale thereof, and further that the sal

examiner's analysis of casl sales appears to indicate some salds mad

ission may prescrilpe, signed by the purchaser and sett

imposes the burden of proving that|any réceipt is

er. unless a

m the purchaser a certificate in su¢h form as the

ng fo#th his
n of ¢he tax

he ef#ect that
|

for resale or for some use by reason of wﬁich the

at re#ail.

hat petitioner's primary business wigs the!manufacture

es tax

|
e to retail

!
establighments, we are non

theless constrained to conclude that petitioner's
césh‘sa&es were taxable (with the exceptions stated in Conclusion of%Law "en,
‘ | i
EEEEE)' With the exception of the four New York resale certificates%obtained
s> petitioner has failed to come forth Witﬁ the

by the mssignee's attorney




. g [

invoicqs and memoranda it paintains were Prepared in the regul4r course of its

buslneés or any other documents establishing that its cash salés Wer? not

taxabl%.‘ This failure we1§hs heavily against a finding in pet#tlone s favor

where gn earlier assessment was based, in part, upon a similar {absence of

source documents.

'C.| That the Audit Dix

for th& test period, giving effect to the New York resale certificates, and to

reduce the assessment accoy

tﬁationﬂ customer had a Ney

of the goods occurred) or q
| :D.; That the petition

aésessmpnt issued on May 2(]

of Law V",

DATED: Albany, New York

0GT 051984

ision is directed to recompute the margin of error

dingly. No consideration is to be éiven to the fact
Jersey address (since it is unknown wheré delivery
o the Florida blanket resale certifilcate.
of Allison Ayres, Inc. is granted in part |and the

» 1981 is reduced to the extent indilcated |in Conclusion

STATE TAX COMMISSION
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COMMISSTONER






