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STATE |OF NEW YORK

STATE‘TAX COMMISSION

T

In the Matter of the Petition

of

ar

BHI, INC, DECISION
D/B/A THE AUTOMOBILE SHOP .

\

_ |

for Rév sion of a Determination or for Refund

of Sales and Use Taxes undey Articles 28 and 29 ‘

of the Tax Law for the Peridds Ended : ;

Februéry 28, 1974 and November 30, 1974, and

the Period June 1, 1977 thrqugh June 27, 1980. :
\
\

#etitioner, BHI, Inc. q/b/a The Automobile Shop, c¢/o VJV1am Olesker, 100

Greengi@ge Avenue, White Plains, New York 10605, filed a petiti?n for revision
. | i
. | i
of a deﬂermination or for refund of sales and use taxes und
o :
29 of {the Tax Law for the pgriods ended February 28, 1974 a;d Ngvember 30,

‘ ‘ !
‘ ﬂmall claims hearing {was held before Judy M, Clark, ear*ng Offlcer, at

. |
the ogfﬂces of the State Tax Commission, Two World Trade Center, New York, New

r Atticles 28 and

1974, ' the period Jume 1] 1977 through June 27, 1980 (F1 e No, 32136)

York,!om January 17, 1983 at¢ 1:15 P.M, with all evidence to%be ubm1t¢ed by

Februar‘ 28, 1983. Petitioger appeared by Vivian Olesker, sechtary-treasurer.
The ATd t Division appeared |by Paul B. Coburn, Esq. (Anna Cclel}o, Es?., of

counsel), i 1
ISSUES | |
- .

| |
I.  Whether the result |of a field audit conducted by the Aydit Division

| |
upon qhe\avallable books and records of petitiomer properly reflected its

|
taxable %ales and the additjonal tax determined due thereon; 5

| |
I#. - Whether penalty and interest in excess of the minimum gtatutory rate

were properly imposed by the Audit Division.
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FINDINGS OF FACT

1. On October 2, 1980, the Audit Division issued twoinot ces of determination

| |
and demand for payment of ales and use taxes due against Ehe Automobile Shop -
' ' ‘

BHI, Inc. [sic] as a result of a field audit. The first notice covefed the
) ‘ i

period [June 1, 1977 through June 27, 1980 and asserted ta% due of $7;950.46,

pﬂus interest of $1,197.08, for a total due of $9,147.54.j

i The second notice|covered the periods December 14 1978 through February 28,
| ; |
L974%and September 1, 1974|through November 30, 1974, Th@s notice was issued

I ' }
in the amount of $3,154.60( tax, plus interest of $1,623.59, for a total of

$4,778419.

‘24 Petitioner, by si#nature of its secretary-treasuﬁ T, Wivian‘N. Olesker,

execptéd a consent to extepd the period of limitation for the [issuance of an

asseLsment for the period {June 1, 1977 through June 27, 1980 tp Decerber 20,

1980,

3., Upon contact to perform its field audit, the Audit Diyision found that

ﬁhe business operation had| been sold as of June 27, 1980.1 It plso learned that

fhe sole shareholder, Manupl N. Olesker, purchased the stock spmetime during

1977. 'In its review of the filing history of sales and ué t retu&ns, the
Audit ?ivision found that pales and use tax returns filed%by iEe corporation

: : !
for the periods December 1, 1973 through February 28, 1974 and| September 1,

1974 through November 30, [1974 were filed on February 20,1197&. It was the

Audit Division's position that these periods were therefore within the statute

of limitations as set forth under section 1147(b) of the Tax Law and included
these periods in its audit| findings. § ‘ 3

4, On audit, the Audfit Division reviewed petitioner's available books and

]
fecords which consisted mafinly of a general ledger for thé period Jﬁnuary, 1978
‘ ‘ ] |
i
i
|
|
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also reduced the error per¢entage in reporting taxable sal

to 33.
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|
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| |
resuit‘of the conference h¢ld; and that, except as so gran&ed,ithe pétition is
in a#l}other respects denigd. |
| ! |
DATED: | Albany, New York STATE TAX COMMISSION | |
‘ ‘
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