STATE OF NEW YORK

STATF TAX COMMISSION

In the Matter of the Petition

of

|
|
|
. CLUB CARIBBEAN OF RQCHESTER, INC, DECISION

for Revision of a Determinjtion or for Refund
of Sales and Use Taxes undir Articles 28 and 29 :
of the Tax Law for the Perjod March 1, 1976

through February 28, 1979. :

!
I
i
|
I
i

‘Petitioner, Club Cari?bean of Rochester, Inc., P.0. Box 9544, Midtown
Piaz%, Rochester, New York|14608, filed a petition for revision of a|determination

of f&r refund of sales and|use taxes under Articles 28 and 29 of the Tax Law

fér #he period March 1, 1976 through February 28, 1979 (File No. 302%7).
: A small claims hearing was held before John F. Koagel, Hearing ‘fficer, at

the 4ffices of the State Tdx Commission, One Marine Midland Plaza, Room 1300,

Roch%ster, New York, on Maxch 8, 1983 at 2:45 P.M. and continued to its conclusion

aﬁ t#e same location on Dedember 6, 1983 at 9:15 A.M, Petitioner apéeared by

Herb%rt N. Stern, Esq., John Bouchard, Esq. and Bert D. Butler, C.P.%. The

Agdi£ Division appeared by |John P. Dugan, Esq. (Thomas C. Sacca, Esql, of

céunqal).

o ISSUES

1. Whether petitionen, Club Caribbean of Rochester, Inc,, is aﬂ exempt

ofga#ization under section {1116(a)(4) of the Tax Law.

II. Whether petitioner is required to collect sales tax on its 4ues and

|

door |charges. ‘

1II. Whether the Audit [Division correctly determined the sales tax liability

of pétitioner.
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! FINDINGS OF FACT

1.

iSsu?d a Notice of Determigation and Demand for Payment of Sales and

On February 20, 1980, as the result of an audit, the Audit D

Due %gainst'the Club‘Caribﬂean of Rochester, Inc. assessing $11,604.6

due ﬁlus interest for the geriod March 1, 1976 through February 28, 1

nbti#e was timely issued pyrsuant to signed consents that extended th

péri&d of limitation to Magech 20, 1980.

On January 30, 197}

}2. 9, petitioner, Club Caribbean of Rochestet

réceived Federal income ta

undeﬁ section 501(c) (4) of

exempt status as a social welfare organiz

the Internal Revenue Code. Exempt status

ekemﬁt organization under sgection 1116(a)(4) of the New York State S4

Use #ax Law has not been granted to petitioner, although petitioner a

that}an application therefdqr has been filed.

§3. Petitioner has opﬁrated since 1969 as a membership corporati

cdrpdration is governed by |a nine member board of elected representat

is tqis board that jointly makes policy decisions for the petitioner;

all of the club's members

o
decisions at open meetings

ve an opportunity to voice their opinion

hich are held on a monthly basis. Only o

\
membe&, Stanley R. George, ghe club's president, receives a salary.

Petitioner's orga

%. zational purposes, as set forth in the Ce

‘ |
of Ingorporation under parapraph two, are as follows:

! "The purpose of t
hip of its members; t
ach other; to stimula
eetings and social ga

gbove named purposes;

members who are of Wes
center of work and i
heir health, physical

ociability and cultur
promote the educationa
!

e association shall be to promote the fri
inculcate in them a high sense of loyalt
e their intellectual advancement, and to
herings for the better realization of the
o cultivate social intercourse among its

terest for the members in order to improv
and mental condition and to promote frien
among its members; to establish funds to
I advancement of its members and their chi

on.

ives.

ivision

Use Taxes
0 in tax
979. Said

e statutory

s Inc.,

ation

as an

les and

lleges

Said
It

although,

on said

me board

rtificate

nd-
to
old

Indian heritage and background; to establish

Iship,

ldren."




iS. Petitioner has re
food | nights, dances (with
C

péy i $50.00 initiation fee

réceive full membership pr:

charée for admission to pef

1

to décide whether or not fy

considers a temporary memb

to full membership privile

neither collected nor remif

j!6.

|
'

Petitioner's facil

buffét style from a window

|

rbomiin petitioner's facili

| §7. The dues and door
bgil&ing upkeep, an annual
needg persons, help for sid

studﬁnts. No evidence or

for éuch purposes.

8. Petitioner engages in no political activities.

|
9. On audit, petitioqer's bar sales and purchases were examined

: |
bar sales were accepted as

If
usic provided)

-3~

lar functions at its facilities which in

and celebrations.
and $4.00 per
vileges. Non-members are assessed a $2.0(

itioner's facilities. Said assessment pet

rship fee. The payment thereof entitles t

es for one month, thus enabling them an op
ll-time membership is desired. Sales tax
ted on the dues or door charges.
ities contain a bar and kitchen. Food is
in the kitchen. There is no dining room ¢
ties.

charges collected by petitioner were used
Christmas party for senior citizens, baske
k and needy members and gift scholarships

estimony was offered regarding the amounts

reported. The auditor then transcribed pe

sales journal as no tax wa

whicﬂ the auditor deemed taikable. The sales journal reflected four c

of sales, i.e., bar, door charges, dues and parties,

j The auditor comsi
the prment or collection o

dues bhiqh petitioner colle

collected or remitted on the dues and doo

red petitioner to be a social club not ex
f sales and use taxes. The auditor deemed

cted in the amount of $4,770,00 were taxab

lude free

Full-time members
month membership dues for which they

) door

itioner

portunity

was

served

r banquet

for
ts for
for needy

expended

and the
titioner's
r charges

ategories

empt from
that the

le under

he non-members
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section 1105(£) (2) of the Tax Law and computed a tax due thereon of $333.90.

Ih aﬂdition, the auditor d¢emed that the door charges in the amount of $161,010,00

were ‘taxable admission cha ges under section 1105(f) (1) of the Tax L?W and

comp?ted a tax on said chaxges of $11,270.70. The tax asserted due for dues

and ¢dmlssion charges totalled $11,604.60, which is the total tax assessed on
o

the Notice referred to inm inding of Fact "1".

%0. Petitioner maintajins that since its operations consist of p#omoting
West%lndian culture and cafrying on of charitable purposes with all funds being
usedgfor said purposes, it |is an organization exempt from the collection and
paym%nt of sales and use tgxes, particularly with respect to the dues and door
c#arges.
#1. Petitioner produch no evidence at the hearing to show that |the
amou&ts of the dues and/or [door charges determined by the Audit Division were

inacqurate.
i I

? CONCLUSIONS OF LAW

iA. That section 1116(a)(4) of the Tax Law exempts from sales and use tax
"ka)ﬁy corporation, associdtion, trust, or community chest, fund or foundation,
orgaﬁized and operated exclusively for religious, charitable, scientific,
téstﬂng for public safety, [literary or educational purposes...".

EB. That an organizatijon must prove that it is organized as well as
oéerJted for one or more off the enumerated exempt purposes. Whether an organi-

|

zatiqn is organized for onq or more exempt purposes is dependent on the provisions

of tﬂe organizing documentsl. [20 NYCRR 529.7(b)(2) and 529.7(c).]
K. That the certificate of incorporation of the Club Caribbean of Rochester,
Inc. ﬁndicates that the Clup Caribbean of Rochester, Inc. does not meet the

organﬁzational test pursuant to 20 NYCRR 529,7. The Club Caribbean of Rochester,
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Inc. is therefore not an ofganization exempt from sales and use tax #nder

section 1116(a) (4) of the 1

%D. That section 1105

paidgto any social or athletic club in this state if the dues of an

annual member, exclusive of
\

per }ear, and on the initi

|
suchiinitiation fee is in
Et

i
t
'
i
|
'

aSso?iated for a common ob]
} |

clubiwhich has as a materigl purpose or activity the arranging of pex

dances, dinners, meetings
o

oppoftunity of congregatin

il(b)(S)(i) and 527.11

F.

ﬁed in 20 NYCRR 527.11

527.
| That the Club Car]

defi

the ¢1ub Caribbean of Rochﬁster, Inc. is accordingly subject to sale

pursuant to section 1105(f]

G. That section 1101

dues | or membership fee inc]

fbr Vhich made, and any ch§rges for social...privileges or facilities...

Ixcess of ten dollars...".

That the term "clyb" means any entity which is composed of

[ax Law.

[£) (2) of the Tax Law imposes a tax on "(t

the initiation fee, are in excess of ten

tion fee alone, regardless of the amount o

D

ective or common activity. A social club

r other functions affording its members an
for social interrelationship.

(b) (6).]

[20 NYCRR

Ibbean of Rochester, Inc. is a social club

[b). The initiation fee of $50.00 for memI

(2) of the Tax Law.
[d) (6) of the Tax Law defines the term dues

luding any assessment, irrespective of the

%H. That since the du
|

Inc.iare in excess of ten dollars in the aggregate, said dues are al
to s#les tax pursuant to section 1105(f)(2) of the Tax Law.
EI. That section 1105(f) (1) of the Tax Law imposes a sales tax ¢

!
admigsion charge where such admission charge is in excess of ten cent
I

|
for the use of any place of
|

i
b
|
t
|
i

s paid by a member to the Club Caribbean

1

F

amusement in this state...". Section 11(

he dues
ctive
dollars

f dues, if

ersons
is any

iodic

as said is
ership in

tax

as "(a)ny
purpose
ll.
f Rochester,

o subject

n "(a)ny
s to ot

1(d) (10)
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of the Tax Law defines plage of amusement as any place where any fac#lities for
] |
entertainment or amusement |are provided. }
%J. That the door chapges of the Club Caribbean of Rochester, Inc. to

‘ i
non-members constitute an édmission charge within the meaning and intlent of

sectﬁon 1105(£) (1) of the Tax Law.

%K. That the audit of |[the Audit Division was performed in accordance with

section 1138 of the Tax LaW and petitioner failed to show where the amounts of

duesiamd door charges determined by the Audit Division were incorrect

L. That the petition |of the Club Caribbean of Rochester, Inc. is denied

i
|

and the Notice of Determinafion and Demand for Payment of Sales and Use Taxes
!

|
Due igsued February 20, 198D is sustained.
.

Albany, New York STATE TAX COMMISSION

NOV 09 1984
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PRESIDENT
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\

CONMISSIONER

| COMMIS swER
v |






