STATE QP NEW YORK ; ' . .

for Reviision of a Determindtion or for Refund

of Salek and Use Taxes unddr Articles 28 and 29
of the Tax Law for the Period March 1, 1976 :
through| November 30, 1978.

|
|
STATE TAX COMMISSION
1 |
| |
|

In the Matter of the Petition

of
ALLTED STORE$ CORP. DEGISION
D/B/A DEY BROTHERS co. :

Petitioner, Allied Stores Corp. d/b/a Dey Brothers Co., cAo Donald LaCourse,
Vice Prg¢sident, 401 South Shlina Street, Syracuse, New York 13202, f#led a
petitiod for revision of a Hetermination or for refund of sales| and uge taxes
under Afticles 28 and 29 of| the Tax Law for the period March 1,| 1976 hrough
Novembes 30, 1978 (File No.|28541).

A formal hearing was held before Julius E. Braun, Hearing ?ffice} at the

offices jof the State Tax Comm1351on, State Campus, Building 9, Albanyp New

York,  on

January |1, 1983. Petitioney appeared by Bond, Schoeneck & King (Joseﬁh R.

1
Cook, ESF_, of counsel)., THe Audit Division appeared by Paul B Coburn, Esq.

(Barry M, Bresler, Esq., of counsel).

Il

constituted a bulk sale subject to tax within the meaning and intent of section

1141(c) ¢f the Tax Law.

- IIL,

limited #o the amount of the| sales price or fair market value of| the business

assets ti

September 14, 1982|at 2:45 P.M., with all briefs to be\submltted by
|

Whether a purchase |and sale agreement entered into by getitidner

Whether, if such salle was a bulk sale, petitioner's liaLility is

ansferred, whichevetr is higher.

ISSUES
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i
|
II1, Whether penalties|and interest in excess of the statutory minimum
| |
should be waived.

FINDINGS OF FACT

il. - On September 20, }979, the Audit Division issued a Notice of Determina-
tion aqd Demand for Payment of Sales and Use Taxes Due against petitioner,_
Ailied Stores Corp. d/b/a Dey Brothers Co., in the amount of $ 2,506L26, plus
pgnaity of $4,680.49 and ifgterest of $4,470.81, for a total dué of $$1,657.56.

\

Said tax was determined to|be due as the result of an alleged sale of the

assets pf John F, Davis Co{> Inc. ("Davis") to petitiomer. Th# liability

consistpd of $1,944,44 tax|due on the sale of the assets and the rem%inder
reprasepted unpaid sales afgd use taxes due from Davis, which liabiliéy extended
to petifioner pursuant to dection 1141(c) of the Tax Law.

| 2.| Allied Stores Corporation has divisions throughout th Unit%d States,
_ Tﬁo of these divisions are petitioner and Allied Stores of Penu-OhiaJ Inc.
("Penn-Qhio"). Petitioner pperates a Dey Brothers department qtore in downtown
SByracuse¢, New York and a Defy Brothers store in Shoppingtown Malﬁ, DeWitt, New
Yérk.‘ enn-Ohio operates dppartment stores at seven locations in Pe@nsylvania

and New|Jersey. Petitioner|and Pemn—-Ohio entered into license agreemﬁnts with
‘ !
Davis aythorizing Davis to pperate restaurants in the aforementfioned stores.
3. | The downtown Syracyise store had originally been built fin the%1920's.

On Nove*ber 1, 1950, petitipner entered into a license agreement withiDavis

autho;i#ing Davis to operatg a restaurant in the downtown store, Undrr the

termsjoﬂ the agreement, all|fixtures and equipment were to be spppliea by Davis
and would be the property of Davis, except that built-in fixtur%s wou#d become
the property of petitionmer ypon termination of the agreement., The te#m of the

originall license agreement was November 1, 1950 to November 1, 1960, By a
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series pf letter agreementg, the original license was extended to December 31,
|

1969. hfter December 31, 1969, petitioner and Davis continued |to operate under
o o

tﬁe éerhs of the original 4greement, but without a formal writ ng. According
to tﬂe testimony of petitidner's witness, Davis supplied the o iginal equipment
but addpd very little of sybstance to said equipment during th peri#d it
oéerated‘the restaurant in |the downtown store. %

:4. The DeWitt store was built in the late 1960's. On November 15, 1970,

petitioper entered into a llicense agreement with Davis authori#ing Dévis to

operate|a restaurant in thel DeWitt store, Under the terms of is agreement,

petitioper agreed to supply] all the fixtures, equipment and appliances for the

restaurant. Davis paid petfitioner for this equipment by means jof anqual rental
i

paymentg. Upon completion pf the fixture rental payments, title to trade

fixture ‘was to pass to Davjis, The fixture rental payments were to end at such
time as|the fixtures were fhlly depreciated. The term of the D Wittistore
agreemedt was for an indefipite period. During the time Davis perat%d the
DgWitt estaurant, the equipment was not fully depreciated, theFeforetitle
rgmaine Ain petitioner.

5. | Davis had similar license agreements with Penn-Ohio in seven department
stores in Pennsylvania and New Jersey. At some unspecified date, prigr to

términaqion of the license agreements, petitioner began receivipg numerous
compléi#ts from its customers concerning the quality of the foo# beiné served
byDavié in the restaurants|in the Syracuse and DeWitt stores. 'Fixtures and
equipme‘t in the restaurant$ were not being properly maintained|by Da&is and
were quickly deteriorating.| Creditors not being paid by Davis %n a timely
manner ﬂere making complaints to petitioner. Such problems werd damaging the

reputatipn of petitioner's gtores. Upon informing the corporat offiée of
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Allied Stores Corporation ¢f these problems, petitioner learned that: Penn-Ohio

was haqing similar problem$ with the Davis restaurants in its stores, Allied

Stores Corporation decided| as a result of these problems, tha# a termination
| ; | |
of all |license agreements Iith Davis was necessary.
» petitioner and Penn-Ohio entered into a Purchase

and SalbiAgreement with Dayis involving the Syracuse and DeWit stores, as well

6. ;On August 14, 197

as the peven Penn-Ohio stofes where Davis had restaurants. Under thé terms of
' ' |

the agr[ement, all license |agreements between petitioner and Pan~0hio and

Davis wpre to terminate on September 4, 1978 and Davis was to qonveygto petitioner

and Penp-Ohio all equipment] on the restaurant premises at all nine stores other

\
than thpt equipment which was owned by petitioner and Penn-Ohiq as of the date

of the pgreement. In return, petitioner and Penn-Ohio paid Dawis $125,000.00.

Neither|petitioner nor Davik notified the Department of Taxatiom and [Finance of

the sale, nor did either remit any sales tax due on the sale.

7.| The restaurant in the downtown Syracuse store was in tFtal disrepair
upon Dayis' departure, The|deterioration of the fixtures and ehuipmept was
such that virtually all of the equipment had to be repaired or replaced at a

cost injexcess of $60,000,0p. The restaurant in the DeWitt stoye wasfclosed by

petitiofer upon termination|of the license agreement with Davis| and rémained
| 1

|
8. | On audit, the Audit Division determined that Davis had|not reported

closed &s of the hearing date,

taxable [sales as recorded op its monthly sales statement. Said}under#eporting

resulted in additional tax due of $20,240.16, The Audit Divisi?n alsI determined

that an pdditional $321.66 in use tax was also due from Davis, |The auditor

‘ 4
further Fetermined that the |sale which terminated the Davis license ajreements

and trangferred to petitiongr all equipment not already owned by it was a bulk




sale‘of the assets of Davisg

betweeq petitioner and Peny-Ohio and Davis revealed that the $125 OOQ 00 sales

price WFE not allocated amd

portlon of the sales price

number bf New York location
nine, aj
pricé allocable to New Yorﬁ
tax due|on the sale of $1, 9

consideration was given to

the equ
téngibl personal property.
9.| Since neither purc

Taxation and Finance of the
the same amount as it asses
purchas I pursuant to secti

10. | Petitioner argued

|
hd multiplied this gmount times the total sales price. [Thus, the sales
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« An examination of the purchase ald sale agreement
ng the different store locations. o det¢rmine the
allocable to New York, the auditor divided the
s 1nvolved, two, by the total numbey of lgcationms,

was determined to be $27,777.78, rqsultlng in sales

44,44, In determining the tax due the sale, no

the fact that, with respect to the Wittjstore, all

ipment was already opmed by petitioner and there was no transfer of

haser nor seller had notified the Department of

sale, the Audit Division assessed titioner for

ped Davis representing petitioner's plability as

pn 1141(c) of the Tax Law,

that, because it already owned the eQuipmept in the

DeWitt tore and the equipment in the Syracuse store was so detgrlorated as to

be valu@less, there was no

sale which would subject pe

transfer of business assets and theréfore ﬁo bulk

fitioner to sales tax liability. Petitioner maintained

that thq purchase and sale

1icense‘agreements with Davis, not a bulk transfer of assets. ?etiti

argued qhat the amount of t
because Fhe auditor failed
equipmen# among the nine lo
indicatibg what valuation f

parties Fo the sale,

greement merely represented a release from the

?ner also
e sales price allocated to New York was inaccurate

to allow for differences in amount and value of
' ‘

gations. Petitioner, however, produded no|evidence

qr the New York locations was intendeéd by the




11; Petitioner alterna

the am?unt assessed was ex¢
is limjted to the purchase
whiche er is higher and, th
§27,77 .78. Petitioner ar
of the |statutory minimum s

)

due to [reasonable cause and

indicatied that when it was
sales tax payments, petitiq

Department of Taxation and

That section 1141(

"Whenever a persa
sfer, or assignmen
iness assets, othern
purchaser, transf
ing possession of
ission by registen

tr
b
th
t
co

For failure to c
th¢ purchaser..,shall
stite of any such tax

seller..."
bulk trgnsfer of assets.

L]

B. That, with respect
T
presented by petitioner its
all the: fixtures, equipment
it seem$ highly unlikely th

the restaurant during the 2

to the Tquipment remained w

wise than in the ordinary course of

23
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P

tively argued that, even if there was a bulk sale,
|

essive since the amount of a purcha$er's 11ability

price or fair market value of the aisets sold,

erefore, petitioner's liability showld be\llmlted to
\
ued, moreover, that penalties and i teresf in excess

ould be waived because failure to pay the taxes was

not willful neglect, Petitioner's\testi@ony
discovered that Davis was falling behind in its

ner began making the payments direc?ly to:

the
Finance to insure that all taxes wete paid.

CONCLUSIONS OF LAW

¢) of the Tax Law provides, in pertinent ;art, that:

a sale,
f his
businéss.
ays before
tax

n required to collect tax shall mak
t in bulk of any part or the whole

ee or assignee shall at least ten
e subject of said sale...notify th
ed mail of the proposed sale,

% % %

e personally liable for the payment to the
«+.determined to be due to the sta

Jgply with the provisions of this su division,

from the

|
‘ i
to the downtown Syracuse store, there was clearly a

he original lease agreement and the testiﬁony

plf indicate that Davis, not petitioper, supplied

and appliances for the Syracuse stope. reover,

pt Davis never added a single piece pf equipment to

B years it operated at the Syracuse locatipn. Title

Lth Davis until petitioner took posspssion| pursuant




to the purchase and sale a

sale a

greement failed to a
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reement. In view of the fact that the pu#chase and

locate a specific amount to the equipmentjlocated in

New York, the auditor was {ustified in utilizing the formula discuss¢d in

Finding of Fact "8" in ord
purpo:zL

store a#a sales price of

. There was, therg

4

- S8ince petitioner ﬁ
of sectfion 1141(c), it is
f;om Danis, as well as the
SyracusF store,

C.| That, with respect

had been supplied by petiti

up to the date of the sale#

54

of Davip to petitioner.

r to determine the New York allocation fof sales tax
fore, a bulk sale of the assets of the Sy#acuse
13,888.89 subject to tax in the émo nt ofj$972.22.
ailed to comply with the notificatién req@irements
iable for the sales and use tax det¢rmine& to be due
$972.22 tax due on the sale of the 4ssetsjof the
N

to the DeWitt store, since all fix;ures énd equipment
oner and petitioner retained title o said equipment

there was no transfer of tangible persongl property

nce there was no transfer of tangible persomal

property, the $972.22 tax 1ssessed on the $13,888.89 sales pride allocable to

the DeWlitt store is hereby

D.| That section 1141(

liability for failure to ¢

limited‘to "an amount not i

cancelled.

| |
c) of the Tax Law further provides #hat tﬂe purchaser's
ply with the provisions of the statiute will be

excess of the purchase price or fgir maﬁket value

of the business assets sold...whichever is higher...", Since Hoth of the New

York steores, of the total

transaction, contained busimess assets which were transferred,

nine stores involved in the purchase and sale

petitioner's

liability for tax for which Davis is liable is limited to the sales ﬁrice of

the New, York stores which

or $27,777.78 as established by the Audit Division.

$125,000,00

s two-ninths of the total sales price of




E.
to réasp
excess p

F.
" granted

that th

and De

aécordipgly; and that, except as so granted, the petition is in all

respects

DATED:

'MAR

Albany, New York

That petitioner's
nable cause and not
f the statutory mif
. That the petition
to the extent indiﬁ

‘Audit Division is

od for Payment of Sales and Use Taxes Due issued September 2

denied,

091984
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!

failure to file a return or pay ovel the tax was due
| |

to willful neglect and penalties and interest in
jimum are hereby waived. l

i

of Allied Stores Corp. d/b/a Dey Brothers;Co. is

}
and "E" above;

hereby directed to modify the Notici of Détermination

ated in Conclusions of Law "C'", "D"

q, 1979

Jther
|
|
—Redlent ZNLl .
PRESIDENT

COMMISSIONER

RS

STATE TAX COMMISSION






