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FINDINGS OF FACT

1. Based upon an audit of the records of Patrick's Food Service, Inec.

(hereinafter "petitioner"), the Audit Division issued to petitioner three

Notices of Determination and Demand for Payment of Sales and Use Taxes Due, to

wit: Notice Number 5781205010A issued December 11, 1978 for the period November 30,

1975 through August 3], 1978 asserting total tax due of $62,438.77, plus

penalty of $11,791.50 and interest of $7,724.34, for a total amount due of

$81,954.61; Notice Number 8781220007A issued December 22, 1978 for the period

November 30, 1975 through August 31, 1978 (issued in addition to assessment

issued December 11, 1978 under Notice Number S781205010A) asserting total tax

due of $3,101.10, plus penalty of $481.38 and interest of $335.48, for a total

amount due of $3,917.96; and Notice Number $811020117C issued October 20, 1981

for the period September 1, 1978 through February 28, 1981 asserting total tax

due of $22,960.81, plus interest of $3,902.02, for a total amount due of

$26,862,83.

2. As a result of a stipulation entered into between petitioner's repre-

sentative and the representative of the Audit Division, John P. Dugan, Esq.

(Harry Kadish, Esq., of counsel), on May 3, 1983, a Withdrawal of Petition and

Discontinuance of Case executed by petitioner's representative on May 19, 1983

and payment of tax due from petitioner, all of the substantive issues relating
to the aforesaid notices of determination and demand for payment of sales and
use taxes due were resolved.

3. Pursuant to a stipulation entered into between the parties on November 18,

1985, it was agreed by and between the parties that the only remaining issue
herein is whether the Audit Division is authorized to compound the interest due

from petitioner on sales and use taxes assessed pursuant to the Notice of
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CONCLUSIONS OF LAW

1142(9) of the Tax Law provides, in pertinent part, as

amount of any interest required to be paid under

he tax commission or by the taxpayer, or any other
by reference to such amount of interest, such
amount shall be compounded daily."

This language was added to section 1142(9) by section 98 of Chapter 15 of the

Laws of 1983,
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B. That section 10l of Chapter 15 of the Laws of 1983, the effective date
provision of Chapter 15, provides, in pertinent part, as follows:

"sections...ninety-eight, .«.0f this act shall take effect September
first, nineteen hundred eighty-three and shall apply to interest
accruing on or after such date on amounts (including interest)

remaining unpaid on or after such date, ...".

C. That, in January, 1983, at the time when petitioner paid the tax
agserted to be due from petitioner by the Audit Division pursuant to the Notice
of Determination and Demand for Payment of Sales and Use Taxes Due bearing
Notice Number $811020117C, the provisions of section 1142(9) of the Tax Law did
not provide for the daily compounding of interest.

D. That at the time that petitioner pald the principal tax liability
($22,960.81) claimed to be due under Assessment Notice No. S811020117C, the
agreement by the Audit Division that such payment would fix interest and
prevent further accumulation of interest due was based upon the statutory
language of section 1142(9) of the Tax Law as of the date of the said payment.
Petitioner chose to pay| only the tax liability asserted in the Notice; it could
have also paid the interest which had accrued on the tax liability and, in the
event of a successful challenge to this assessment, would have been entitled to

a refund with interest.| Should said successful challenge have occurred after

September 1, 1983, the effective date of the compouﬁd interest provisions of
section 1142(9) of the Tax Law, the State Tax Commission would have been
required to issue the refund to petitioner with interest which was compounded
daily,
E. That at the time that such agreement was made between petitioner and
the representative of the Audit Division, sald representative could not have
had knowledge that section 1142(9) of the Tax Law would subsequently be amended

80 as to provide for the daily compounding of interest. Moreover, no duty
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exists, statutorily or otherwise, which requires the Audit Division to advise

petitioner of legislative changes in the Tax Law which may serve to adversely

affect petitioner.
F. That section
remittance of penalty

authority exists with

1145 of the Tax Law provides statutory authority for
by the State Tax Commission, but no such statutory

respect to interest,

G. That the petition of Patrick's Food Service, Inc. for a refund of

interest paid on January 17, 1986 is denied.
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