STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter |of the Petitions

of

WEBB'S MOTEL, INC. DECISION
AND WEBB'S HARBOR LANES AND RESTAURANT, INC.

of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period May 31, 1975 :
through November 30, 1977.

for Revision of Deterginations or for Refunds
e

Petitioners, Webb's Motel, Inc., and Webb's Harbor Lanes and Restaurant,
Inc., c/o Paul V. Webb, Jr., 111 West Second Street, Jamestown, New York 14701,
filed petitions for revision of determinations or for refunds of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period May 31, 1975

through November 30, 1977 (File Nos. 23170 and 22716).

A small claims hearing was held before Dennis M. Galliher, Hearing Officer,

at the offices of the State Tax Commission, 65 Court Street, Buffalo, New York,
on May 24, 1984 at 1:;15 P.M., with all briefs to be submitted by August 1,
1984. Petitioners appeared by Paul V., Webb, Jr., Esq. The Audit Division
appeared by John P. Dugan, Esq. (Deborah J. Dwyer, Esq., of counsel).

ISSUE

Whether a portion of certain payments made to petitioners by another
entity, namely Webb's Candies, Inc., were payments for leasing of tangible
personal property and thus were subject to sales tax pursuant to section
1105(a) of the Tax Law

FINDINGS OF FACT

i _
1. On March 16, 1978, the Audit Division issued to petitioner Webb's

Harbor Lanes and Restaurant, Inc. ("Webb's Harbor Lanes") a Notice of
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Determination and Demand for Payment of Sales and Use Taxes Due for the quarterly
periods ended May 31, 1975 through November 30, 1977 in the amount of $2,116.24,

plus interest,

2. On July 31, 1978, the Audit Division issued to petitioner Webb's
Motel, Inc. ("Webb's Motel") a Notice of Determinétion and Demand for Payment
of Sales and Use Taxes Due for the quarterly periods ended May 31, 1975 through
November 30, 1977 in the amount of $1,046.56, plus interest,

3. Petitioners had execufed consents dated November 30, 1977 allowing
sales and use taxes due for the period June 1, 1974 through August 31, 1977 to
be assessed on or before December 20, 1978.

4. As the result of a pre-hearing conference, the assessment issued to
Webb's Harbor Lanes has been reduced to $1,328.59, plus interest (see Finding
of Fact "11", infra.).

5. Paul V. Webb, Sr., is the principal owner and operator of three
separate corporations, namely Webb's Motel and Webb's Harbor Lanes, petitioners
herein, and Webb's Candies, Inc. ("Webb's Candies"). Webb's Candies was
incorporated in or about 1953, Webb's Harbor Lanes was incorporated in or about
1965 and Webb's Motel was incorporated in or about 1969. These three entities
are each located at West Lake Road, Mayville, New York and are essentially
operated together as a|year round resort at this one location. Webb's Motel
operates a twenty room motel complex, while Webb's Harbor Lanes operates a
restaurant and an eight lane bowling alley,

6. Prior to 1975, each of the three entities maintained its own complete
set of accounting books and records, including separate payrolls, journals,
ledgers, etc. A single bookkeeper, working in one office, handled all of the

separate bookkeeping functions for each of the three entities.
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975, the above-described accounting system was changed in
the system and reduce the amount of bookkeeping entailed
e sets of bookkeeping records for each of the three

ce of Mr. James Schantz, who has served continuously as
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In essence,
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There was no transfer of ownership, control, possession or use of any

assets owned by either| Webb's Motel or Webb's Harbor Lanes to Webb's Candies in

conjunction with the aforementioned accounting system change,
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month in the amount of $3,783.00 to Webb's Harbor Lanes

$ Motel to enable the latter two entities to pay such
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The assessment against Webb's Harbor Lanes has been reduced, as noted,

ing of Fact "4", supra), consisting of $1,152.35 based on
angible personal property and $176.24 based on tax due on
es and equipment, Neither evidence nor argument was

s latter item, and it appears that Webb's Harbor Lanes

lity for such amount.

s sales tax liability has been reported under Webb's

Candies since May 1, 1975, while Webb's Harbor Lanes' sales tax liability has
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no underreporting of
than the noted $176.2
alleged lease payment
13. Since the ab
for all expenses asso
and equipment of the
equipment replacement
tangible personal pro
noted dates have been
The items owned by th
were reflected on the
by them,
14,

(attached), including

fixtures and "some" e

and could not be removed without substantial damage to the buildings.

petitioners maintain

The auditor found
ales tax for either of the petitioners in any area other

found on purchases of furniture and fixtures, and the

at issue.
ve-noted dates, Webb's Candies has purchased and paid for
iated with maintenance and repair of the land, buildings
ther two entities and has purchased and paid for all

and improvements of the other two entities. Items of
erty bought in this manner by Webb's Candies after the
carried on the books of and depreciated by Webb's Candies.

other two entities, as listed in Schedule "A" (attached),

corporate tax returns of such entities and were depreciated

Petitioners asserted that some of the items listed in Schedule "A"
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Thus
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personal property which would not in any event be subject to tax as asserted
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CONCLUSIONS OF LAW

section 1101(a) (5) defines the term "sale" as:

f title or possession or both, exchange or barter,
license to use or consume, conditional or otherwise,

by any means whatsoever for a consideration, or any
"
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lership and operation of the separate entities. In fact,
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they continued to own
(i.e. mortgages, real
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In sum,
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DATED: Albany, New Y¢
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Sales and Use Taxes Due dated May 16, 1978, as modified

1, is sustained,

STATE TAX COMMISSION

PRESIDENT

%@me/
COMMISSIONER 74




SCHEDULE "A"

ITEMS INCLUDED AS TANGIBLE PERSONAL PROPERTY

WEBB'S MOTEL

Snowmobile
Furniture and fixtures
Office equipment
T.V. sets
Ajir conditioming
Road signs
Machinery and unipment
Laundry equipment

Linen

WEBB'S HARBOR LANES

Bowling equipment

Furniture and flixtures
Pinsetters
Trucks and equipment
Vending machines
Bowling alley
Restaurant equipment
Signs
Linens






