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STATE OF NEW YORK
STATE TAX COMMISSION

of

fof Révision of a Determination or for Refund

of th
throu%h August 31, 1974.

ofSaies and Use Taxes under

In the Matter of the Petition

BLOOMINGDALE BROS., PIVISION OF : DECISION
FEDERATED DEPARTMENT|STORES, INC.

Tax Law for the Perigd September 1, 1971

Articles 28 and 29 :

Petitioner, Bloomingdale Bros., Division of Federated Department‘Stores,

Inc., Lexington Avenue and 39th Street, New York, New York 10022 filed a

petition for revision of a determination or for refund of sales and usde taxes

under Articles 28 and 29 of |the Tax Law for the period September 1, 1971

thfough August 31, 1974 (Fille No. 17061). |
. | |

Esq., filed a waiver of formal hearing and requested that this matter be

On Febfuary 28, 1983, petitioner, by its representative, Robert J. Levinsohn,

decided by the State Tax Compission on the basis of the existing record and a

stipulation of facts of even
1984.

\
decisifn.

ether petitioner, as
and us¢ taxes on sales made

when tée items purchased wer

within New York State as gifts to New York residents.

1. On August 23, 1976,

issued |a Notice of Determinat

date with all briefs to be submitted by January 6,
i

After due consideratipn, the Tax Commission renders the followipg

ISSUE
New York vendor, was required to collect sales
o New York nonresidents at out-of-state locations

to be delivered by common carrier to locétions

FINDINGS OF FACT

as the result of a field audit, the Audit Division

ion and Demand for Payment of Sales and Use Taxes
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1)

Due agaimst petitiomer, Bloomiﬁgdale Bros., Division of Federated Dep%rtment
Store‘, Inc., in the amount| of $583,301.12 plus penalty and interest of $298,380.13
for a total due of $881,681.25 for the period September 1, 1971 to August 31,
1974,

. Petitioner, by its|controller and vice president-treasurer, Pad executed

conseTts extending the peripd of limitation for assessment of sales ahd use taxes

due for the period Septembey 1, 1971 through August 31, 1974 to Septekber 20, 1976.

Petitioner has its|principal office in New York City. Durin? the
|

peiio@ in issue, petitioner|owned and operated a chain of retail depaptment

stbre§ both in and out of New York State. Petitioner's out-of-state $tores

1nclu$ed two stores in New Jersey and one store each in Connecticut, Massachusetts

and Pennsylvania. Not all ¢f the out-of-state stores were open durln the
entir% period in issue.

b, As a result of a pre-hearing conference, the Audit Division cancelled
$391,880.48 in tax previously assessed. Subsequently, the Audit Divi‘ion
cancelled an additional $874636.00 leaving $103,784.68 plus minimum s#atutory
interest in issue. The sole remaining issue involved merchandise pur‘hased and
paid or at petitioner's oug-of-state stores, by customers who were n?t residents
of New York, as gifts for other persons with addresses in New York. These

pu?ch ses were shipped by pqtitioner’s out-of-state stores via common carrier
toithe New York addresses af the request of the nonresident purchasers.
Petitioner did'nbt collect #ax on the receipts from such sales.
3. Petitioner's position is that the aforesaid sales were similar to
purchases by nonresidents atj petitioner's out-of-state stores as gifts for

other persons with New York laddresses, which purchases were shipped into New

wo corporate officers pf petitioner were also included in the notice;
owever, the officers' ssessments were later cancelled.

=l |
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Yérk Py the purchasers themre1§es. -The Audit Division concedes that khe
receifts from such sales wopld not be subject to tax. Petitioner mai%tains
that,|in both cases, the purchasers of the merchandise exercised righ# or
co#tr 1 over the merchandis¢ only outside New York State and that the§persons
with New York addresses who |used the merchandise were donees of the merchandise
and thus not subject to use |tax.

j. The Audit Division |maintains that the sales tax is a "destination tax"

at the point of delivdry or point of transfer of possession controls the

and t

tax iJcident. Petitioner argues that, since the Audit Division stipulated that
| .

\ : , .
the purchases were subject use tax, sales tax regulations are irrelevant in
: |

this che and that only purchasers and not donees are subject to use tax.

| CONCLUSIONS OF LAW |
A

That the term "'venflor! includes...[a] person making sales of| tangible

peréon?l property..., the re¢eipts of which are taxed by..." Article 28 of the

New Yo#k Tax Law [Tax Law §1 01(b)(8)(i)(A)]. Section 1131(1) of the Tax Law

defines "[p]ersons required to collect tax" and "person required to coilect any

tax imposed by this article" [to include every vendor of tangible persoﬁal

' |
Property or services. |

B. That 20 NYCRR 526.1 (e)(1) provides:

"(e) Interstate vendors. (1) A person outside of this

State making sales [to persons within the State, who solicits
the sales in New Yok, as defined in subdivision (d) of

this section, or whp maintains a place of business as
defined in subdivislion (c) of this section, is required to
collect the sales tpx on the tangible personal property

delivefed in New York or the services performed in New
York."

The regulations cited hetein were effective September 1, 1976; howéver,
they expressed the policy of the State Tax Commission as it existed
' during the period at issye.
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C. :That by virtue of the Tax Law sections 1101(b)(8)(1)(A) and ﬂ131(1)

and 20 NYCRR 526.10(e) (1), petitioner is a vendor required to collect}sales

tax.

D. That the New York ales tax is both a "transactions tax" and a "destin-
ation| tax" [20 NYCRR 525.2(3)(2) and (a)(3)]. Liability for the salet tax

arises at the time of the tfansaction [20 NYCRR 525.2(a)(2)]. Moreov r,

\
.. .the point of delivery ox the point at which possession is transferred by
| |
the véndor to the purchaser |or designee controls both the tax incident and the

1

tax réte” [20 NYCRR 525.2(a)(3). Since the merchandise was transferred to the

purchﬁsers designees in New York, the Audit Division properly determﬂned that
|

New YQrk sales tax should hgve been collected (see Matter of World Bo&k Childcraft

International, Inc., State Tax Commission, May 2, 1984).

E. That the State Tax (Commission is not bound by stipulations as to the

meanidg or purpose of legislation. Parties, by stipulation, cannot mﬂke

1neffeFt1ve the operation of| a statute (see E. Fougera & Company, Inc v. City

of New York, 224 N.Y. 269, 28-79; People v. Shifrin, 198 Misc. 348, 352 rev'd

on oth%r grounds, 301 N.Y. 445). Whether the tax in issue is a sales kax or a
|

use tax is a matter of law tp be determined by this Commission and, inasmuch as

the ultimate destination of the sales in issue was New York State, the appropriate

tax to impose was the sales tax.
FT That the petition o Bloomingdale Bros., Division of Federated Department
Stores, Inc. is granted to the extent indicated in Finding of Fact “"4"; that

the Audit Division is directdd to modify the Notice of Determination and Demand




ayment of Sales and Us
except as so granted,

Albany, New York

CT 051984
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.
F Taxes Due issued August 23, 1976 accordibgly; and
\

the petition is in all other respects denﬁed.
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