STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

E. J. DELMONTE CORP.

LT

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period June 1, 1969
through August 31, 1972,

Petitioner, E. J., DelMonte Corp., 909 Linden Avenue, Rochester, New York

14625, filed a petition for revision of a determination or
aﬂd use taxes under Articles 28 and 29 of the Tax Law for t
1969 through August 31, 1972 (File No. 11323).

A formal hearing was commenced before Julius E. Braun,
the offices of the State Tax Commission, Rochester, New Yor
at 9:15 A.M. Petitioner appeared by Charles B. Kenning, Es
Division appeared by Ralph J. Vecchio, Esq. (Ellen Purcell,
The hearing was continued before Julius E. Braun, Hearing 0O
lqcation on October 29, 1981 at 11:45 A.M, Petitioner appe
Kenning, Esq. The Audit Division appeared by Ralph J. Vecc
Sacca, Esq., of counsei). The hearing was again continued
hearing officer at the same location on December 9, 1982 at
appeared by Charles B. Kenning, Esq. The Audit Division ap
Coburn, Esq. (Thomas Sacca, Esq., of counsel). The hearing

completion before Frank W, Barrie, Hearing Officer, at the

September 16, 1983 at 9:00 A.M, with all briefs to be submi
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1984. The petitioner appeared by Charles B, Kenning, Esq. | The Audit Division
appeared by John P. Dugan, Esq. (Thomas Sacca, Esq., of counsel).

ISSUE

Whether the transfer of tangible personal property in the amount of
$113,582.94 by petitioner to Delcrete Corporation on August 31, 1972 was a
téxable retail sale or whether it was non-taxable as a transfer of property
uéon the organization of Delcrete Corporation in consideration for the issuance
of its stock or, in the alternative, non-taxable as a contribution to the
cépital of Delcrete Corporation without the issuance of stock or othjr
consideration.

FINDINGS OF FACT

1. On June 18, 1973, the Audit Division issued a Notice of Detegrmination

and Demand against petitioner1 alleging additional sales and use tax due in

the amount of $23,108.03 plus penalty and interest. HowevTr, only sales tax in

the amount of $7,950.81 plus penalty and interest, which the Audit Dﬂvision

Delcrete Corporation, is at issue for purposes of this dec sion.2

alleges is due on the transfer of tangible personal property by petitioner to

2. Petitioner is involved in real estate development and leasing and its
president, Ernest J. DelMonte, is an officer in a number OT associated corpora-
tions including Equitable Leasing Corp., Rochester Development Corp. and

Delcrete Corporation (hereinafter, "Delcrete").

1 This notice was also issued against Ernest J. DelMonte, individually and
as an officer of E. J. DelMonte Corp. and the pleadings herein name both
E. J. DelMonte Corp. and Ernmest J, DelMonte as petitioners. However, at
the hearings held herein only the petition of the corporation was called
and heard.

2

At the hearing held on September 16, 1983, the parties agreed that the tax
due on the remaining assessment is $8,728.97 plus interest (a reduction
from $15,157.22) and petitioner agreed to pay this amount.
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3. Delcrete was incorporated as a Delaware corporatio

1971. On Septeﬁber 30, 1971, Delcrete issued 348,500 share
shares to Ermest DelMonte and the remaining shares to fifte

4. On August 31, 1972, petitioner transferred assets

L on Septepber 23,
i

s of stock 300,000

en other individuals.

including depreciated

bﬁilding improvements, furniture, fixtures and equipment valued at $133,293.97,

of which $113,582.94 was attributable to tangible personal
The property transferred represented production aséets whic
to begin the manufacture of pre-cast concrete modules used
nﬁrsing home rooms. On the date of transfer, petitiomer re
shares of Delcrete stock. William Gibbons, petitioner's vi
Délcrete's president, testified that petitioner paid a penn
Delcrete shares issued to it on August 31, 1972 or a total
ndted that, the "Excess Paid-In Capital" general ledger acc
August 31, 1972 the posting of a credit in the amount of $l1
equal to the value of the assets transferred by petitionmer.
"Excess Paid-In Capital" account shows a credit balance as
of $592,513.61 which indicates that the 663,500 shares of p
par value stock outstanding were issued for a price in exce

5. On January 30, 1973, Delcrete filed an application
1972 with the Secretary of State of New York for authority
Petition

in New York under Business Corporation Law §1304.

conduct business in New York upon such filing.

Delcrete's ledger account for capital stock, Exhibit 5
posting thereto on August 31, 1972 of $3,000.00 (which
the issuance to petitiomer on that date of 300,000 sha
value stock). The ledger account further shows a cred
August 31, 1972, of $6,635.00 which reconciles with pe
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CONCLUSIONS OF LAW

A, That Tax Law §1101(b) (4) (iii) (D) provides that the
does not include:

"The transfer of property to a corporation upon i
zation in consideration for the issuance of its s
[L. 1982, c. 454, §3, eff. Sept. 1, 1982, redesig
former subpar. (ii) as subpar, (iii).]

B. That petitioner did not transfer the tangible pers
the Audit Division alleges is subject to sales tax) to Delc
organization. Rather, Delcrete came into existence on Sept
the transfer at issue occurred eleven months later on Augus

Furthermore, 20 NYCRR 526.6(d)(5)4 provides, in pa

"Transfers of property to a corporation upon
organization. (i) The transfer of property to a
upon its organization, in consideration for issua
stock, is not a retail sale.

(ii) Corporate existence is deemed to begin
filing of the certificate of incorporation with t
of State. Only transfers made at the time of the
ment of the corporate business, or within a reaso
thereafter, while the corporation is still in the

of organizing its business, are eligible for the

(1ii) Transfers made to a dormant corporation
being activated, are not eligible for the exclusi

Therefore, the transfer of property at issue was not upon t
Delecrete and the transaction at issue herein is not exclud
of a "retail sale" pursuant to Tax Law §1101(b)(4) (iii) (D).

Morris d/b/a Sunny Vending Co., State Tax Commission, Febru

__A.D.2d __ (Supreme Court, Appellate Division, Third Judi

April 26, 1984).

4 Although the regulations cited in Conclusions of Law "

infra, became effective September 1, 1976 (after the p
they reflect prior audit policy.

term retail sale

ts organi-

tock."

nated

onal propety (which
rete upon Pelcrete's

ember 23, (1971 while

t 31, 1972,

rt, as follows:

its ,
corporatio
nce of its

upon the

he Secretary
commence-

nable time

process
exclusion.

» which is
on n .

he organization of
ed from the definition

See Matter of Seymour

ary 4, 1983, confirmed

cial Department,

B", supra, and "C",
eriod at issue),




5=

C. That, in the alternative, petitioner argued that i
pfoperty to Delcrete was not a retail sale because it was a
capital of Delcrete Corporation without the issuance of sto
pursuant té 20 NYCRR 526.6(d) (8) (ii) which provides as foll
"The transfer of property to a corporation, as a

tion to capital, at a time other than its organiz

without the issuance of stock or other considerat

not a retail sale".

D. That both the issuance of the 300,000 shares of De

to petitioner and the transfer of production assets includi
property valued at $113,582,94 occurred on August 31, 1972.
to conclude that the issuance of this large block of capita
cdnsideration for the transfer of the production assets. W
petitioner paid the nominal ome cent per share par value, s

was not the sole consideration for the issuance of the stoc

2d, Corporations §256 where it is noted that par value shar

should be issued for at least the par value thereof. They
issued for an amount greater than par value. Furthermore,

transferred the assets to Delcrete without the issuance of

may,
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E,
tﬁe transfer of tangible personal property in the amount of
pétitioner to Delcrete because such transfer was properly v
sale under Tax Law §1101(b)(5) which defines sale, in part

title or possession or both... by any means whatsoever for

i
§
1
i

That, in conclusion, the Audit Division properly imposed sales tax on

$113,582.94 by
jewed as a retall
as a "transfer of

a consideration."
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F. That the petition of E. J. DelMonte Corporation as it pertains to the
issue addressed herein is denied .

DATED: Albany, New York STATE TAX COMMISSION

NOV 09 1984 R

PRESIDENT

T SN W

COMNISSIONER

N @M.

COMMISSIOWER






