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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

                      In the Matter of the Petitions :

 of : 

CELEBRITY CRUISES, INC. : 

for Redetermination of Deficiencies or for Refund of  : 
Corporation Franchise Tax under Article 9-A of the Tax 
Law for the Years 1992 through 2003 and 2005 through  : 
2008. 
______________________________________________ : DETERMINATION

        DTA NOS. 822986, 823273
                      In the Matter of the Petition : AND 822987

 of : 

ROYAL CARIBBEAN CRUISES, LTD. : 

for Redetermination of a Deficiency or for Refund of  : 
Corporation Franchise Tax under Article 9-A of the Tax 
Law for the Year 2005.  : 
______________________________________________ 

Petitioner Celebrity Cruises, Inc., filed petitions for redetermination of deficiencies or for 

refund of corporation franchise tax under Article 9-A of the Tax Law for the years 1992 through 

2003 and 2005 through 2008. 

Petitioner Royal Caribbean Cruises, Ltd.,  filed a petition for redetermination of a 

deficiency or for refund of corporation franchise tax under Article 9-A of the Tax Law for the 

year 2005. 

A consolidated hearing (DTA Nos. 822986 and 822987) was held before Thomas C. Sacca, 

Administrative Law Judge, at the offices of the Division of Tax Appeals, One Penn Plaza, New 

York, New York, on January 13, 2010 at 10:30 A.M., with all briefs to be submitted by May 14, 
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2010, which date began the six-month period for the issuance of this determination.  Petitioners 

appeared by Ernst & Young, LLP (Kenneth T. Zemsky, CPA).  The Division of Taxation 

appeared by Daniel Smirlock, Esq. (Robert Tompkins, Esq., of counsel). 

Following the hearing, by letter dated August 13, 2010, petitioners’ representative 

requested that a subsequent matter involving Celebrity Cruises, Inc., (DTA No. 823273) be 

consolidated with the two matters heard on January 10, 2010.  This request was granted.        

ISSUE 

Whether petitioners, Celebrity Cruises, Inc., and Royal Caribbean Cruises, Ltd., were 

principally engaged in the conduct of a transportation business within the meaning of Tax Law 

§§ 183 and 184. 

FINDINGS OF FACT 

1.  On November 8, 2006, the Division of Taxation (Division) notified petitioners, 

Celebrity Cruises, Inc., (Celebrity) and Royal Caribbean Cruises, Ltd., (Royal Caribbean), that 

their New York State franchise tax reports for the tax years 2005 and 2006 were being audited. 

For each year at issue, the corporations had submitted a Transportation and Transmission 

Corporation Franchise Tax Return, form CT-183, a Transportation and Transmission 

Corporation MTA Surcharge Return, form CT-183-M, a Transportation and Transmission 

Corporation Franchise Tax Return on Gross Earnings, form CT-184, and a Transportation and 

Transmission Corporation MTA Surcharge Return, form CT-184-M.  In a letter dated April 28, 

2008, the Division stated that as the cruise lines’ transportation of passengers is ancillary to its 

primary function of delivering entertainment, petitioners were subject to tax under Article 9-A of 

the Tax Law, rather than Article 9, as submitted.  The letters further stated that petitioners were 
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required to file a General Business Corporation Franchise Tax Return, form CT-3, and a General 

Business Corporation MTA Surcharge Return, form CT-3M/4M, for each period. 

2. On January 9, 2009, the Division issued to each petitioner a Notice of Deficiency 

asserting tax due of $10,255.00, plus interest, for the year 2005, pursuant to Article 9-A of the 

Tax Law. 

On August 27, 2009, the Division issued to Celebrity Cruises a Notice of Deficiency 

asserting tax due of $175,500.00, plus interest and penalty, for the years 1992 through 2003 and 

2006 through 2008, pursuant to Article 9-A of the Tax Law. 

3. Royal Caribbean is a corporation organized under the laws of Liberia.  It operates 21 

cruise ships under the Royal Caribbean International brand, while Celebrity operates 9 cruise 

ships under the Celebrity brand.  Both operate a selection of foreign itineraries that call upon 

foreign ports each year.        

4. Each ship has its own profit and loss statement that measures income and expenses of 

that particular ship.  The profit and loss statement for Royal Caribbean for the tax year 2008 is a 

consolidation of the statements for all cruise ships that it operated in that year.  The profit and 

loss statement subtracts from gross ticket revenue commissions paid to travel agents, costs of 

hotel lodging for passengers arriving the day before the commencement of the cruise, port 

charges, and credit card fees to determine net ticket revenue.  The statement adds to net ticket 

revenue various shipboard revenue paid by passengers for items not included in the ticket price 

of the cruise, such as casino income, sale of alcoholic beverages and business services, to arrive 

at total net revenue.  A comparison of net ticket revenue to total net revenue reveals that 

approximately 75% of the revenue earned by Royal Caribbean during the year 2008 came from 

transportation. 
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5. The profit and loss statement also totals the expenses incurred by Royal Caribbean’s 

vessels during 2008.  Vessel expenses included fuel costs, port charges, crew costs for the 

operation of the ships, insurance costs, and depreciation and amortization.  Added to the vessel 

expenses were expenses classified as hotel expenses, which included the cost of food, crew costs 

relating to food and room maintenance, and costs for passenger entertainment, to arrive at total 

operating expenses.  A comparison of vessel expenses to total operating expenses reveals that 

over 50% of expenses were the result of the cost of transportation. 

6.  The cost of the most recent vessel in petitioners’ fleets was $1.3 billion and this cost is 

depreciated over the life of the ship.  

7. Cruise Lines International Association (CLIA) is the world’s largest cruise association 

and is composed of 24 of the major cruise lines (including petitioners) serving North America. 

According to an online survey of more than 1,000 households conducted in 2008, CLIA found 

that families that responded listed the following advantages to taking a cruise over a family resort 

stay: the opportunity to visit multiple destinations (62.8%); the all-inclusive nature of a cruise 

vacation: accommodations, meals, entertainment and shipboard activities included in one price 

(57.7%); onboard children’s programs and facilities (30.2%); the variety of onboard amenities 

(28%); and onboard entertainment (20.3%).  The survey also found that 36.6 percent of families 

stated that the destination or itinerary was the primary deciding factor in choosing a family 

cruise. 

8.  Cruise Holidays is the oldest and largest cruise-specialty retail franchise in North 

America, with stores in both the United States and Canada.  Beginning in 2005, Cruise Holidays 

conducted an annual survey of its stores located in the United States and Canada to determine the 

most popular cruise destinations, ports of call, itineraries and reasons for booking a cruise.  For 
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2007, the survey looked at actual bookings made between January 1, 2007 and March 31, 2007, 

and included a supplemental part to the survey that directly asked all Cruise Holidays franchise 

owners certain questions.  The information received represented 70% of the Cruise Holidays 

network.  In response to the question as to which reason the franchise owners heard from their 

customers regarding their reasons for taking a particular cruise vacation, the franchise owners 

heard the answer “particular itinerary” 92.4% of the time. 

9. Petitioners’ cruise ships visit ports in the Bahamas, the Caribbean, Bermuda, Mexico, 

the Panama Canal and Hawaii.  The price of the cruise vacation includes ship accommodations, 

ocean transportation, most meals, some beverages and most entertainment.  The cruise vacation 

price does not include air transportation, transfers, optional shore and land excursions, meals and 

accommodations ashore, certain beverages, casino gaming, specialty restaurants onboard certain 

vessels, photographs, gratuities, telephone calls, purchases from ship stores or items of a personal 

nature, such as medical services, laundry massages, spa treatments, hairstyling or manicures. 

10. According to the conditions provided in petitioners’ brochures, petitioners could, in the 

event of weather conditions, mechanical difficulties or for any reason whatsoever, at any time 

and without prior notice, cancel, advance, postpone or deviate from any scheduled sailing or port 

of call, and could, but were not obliged to, substitute another vessel or port of call.  If such 

occurred, petitioners would not be liable for any loss whatsoever to guests by reason of such 

cancellation, advancement, postponement, deviation or substitution.  In addition, the brochures 

provided that all schedules, itinerary destinations, hours of arrival and departure, and other 

aspects of cruise programs were subject to change without notice.      

11. On board the vessels, passengers have available to them a wide variety of 

entertainment and activities.  The vessels offer a main dining room, specialty restaurants, day 
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spas, fitness centers, exercise classes and equipment, salon treatments, casinos, Broadway 

productions, movies, comedy and music shows, shops, art galleries and multiple pools.  There are 

also special activities for children aged 6 months to 17 years.   

CONCLUSIONS OF LAW 

A. For the privilege of exercising its corporate franchise, of doing business, of employing 

capital, or of owning or leasing property in this state in a corporate or organized capacity, or of 

maintaining an office in this state, every domestic or foreign corporation (except those 

corporations subject to tax under sections 183 through 185 and such other corporations as are 

specified in Tax Law § 209[4]) must pay an annual franchise tax to this state (Tax Law § 209[1]). 

Sections 183 and 183-A impose a tax and surcharge tax on the capital stock of domestic and 

foreign transportation and transmission corporations and associations.  Tax Law §§ 184 and 

184-a impose a tax and surcharge tax on the gross earnings of all transportation and transmission 

corporations and associations.  A transportation or transmission corporation or association is one 

formed for or principally engaged in the conduct of aviation, railroad, canal, steamboat, ferry, 

express, navigation, pipeline, transfer, baggage express, omnibus, trucking, taxicab, telegraph, 

telephone, palace car or sleeping car business or formed for or principally engaged in the conduct 

of two or more such businesses.  Consequently, the primary issue in this matter is whether, 

during the period at issue, petitioners were principally engaged in the conduct of a transportation 

business within the meaning of Tax Law §§ 183 and 184. 

B. Whether a given corporation is properly classified and held subject to taxation under 

Article 9 or under Article 9-A is to be determined from an examination of the nature of its 

business activities. Neither the laws under which petitioners were incorporated nor the 

provisions of petitioners’ certificate of incorporation are controlling (see Matter of McAllister 
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Bros. v. Bates, 272 App Div 511, 72 NYS2d 532 [1947], lv denied 272 App Div 979, 73 NYS2d 

485 [1947]; Matter of Holmes Electric Protective Co. v. McGoldrick, 262 App Div 514, 30 

NYS2d 589 [1941], affd 288 NY 635 [1942]).  In Matter of McAllister Bros. v. Bates, the court 

set forth a de facto test with respect to such determination as follows: 

[I]t has firmly been established that classification for franchise tax purposes is to be 
determined by the nature of [the corporation's] business and that the purposes for 
which the Corporation was organized are immaterial. This rule with respect to 
classification for franchise tax purposes applies especially to corporations 
organized under the general business corporation laws which have within their 
certificates of incorporation a wide variety of chartered powers. (Matter of 
McAllister Bros. v. Bates, at 517 [emphasis added].) 

C. It is well established that the interpretation given to a statute by the agency authorized 

with its enforcement should generally be given weight and judicial deference if the interpretation 

is not irrational, unreasonable or inconsistent with the statute (Matter of Trump-Equitable Fifth 

Avenue Co. v. Gliedman, 62 NY2d 539, 478 NYS2d 846 [1984]).  However, in addition, the 

statutory language must be construed in a practical fashion with deference to the legislative intent 

(see Majewski v. Broadalbin-Perth Cent. School Dist., 91 NY2d 577, 673 NYS2d 966 [1998]; 

Matter of Qualex, Inc., Tax Appeals Tribunal, February 23, 1995).  To determine legislative 

intent, courts must first look at the literal reading of the act itself (see McKinney’s Cons Laws of 

NY, Book 1, Statutes § 92).  As stated by the Court of Appeals in Kurcsics v. Merchants Mut. 

Ins. Co. (49 NY2d 451, 459, 426 NYS2d 454 [1980]; see also Matter of Stuckless, Tax Appeals 

Tribunal, August 16, 2006), “Where . . . the question is one of pure statutory reading and 

analysis, dependent only on accurate apprehension of legislative intent, there is little basis to rely 

on any special competence or expertise of the administrative agency . . . .”  

D. Statutory rules of construction provide that “[t]he legislative intent is to be ascertained 

from the words and language used, and the statutory language is generally construed according to 
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its natural and most obvious sense, without resorting to an artificial or forced construction” 

(McKinney’s Cons Laws of NY, Book 1, Statutes § 94).  Where the statute is clear, the courts 

must follow the plain meaning of its words, and “there is no occasion for examination into 

extrinsic evidence to discover legislative intent . . .” (McKinney’s Cons Laws of NY, Book 1, 

Statutes § 120; see Matter of Raritan Dev. Corp. v. Silva, 91 NY2d 98, 667 NYS2d 327 [1997]; 

Matter of Schein, Tax Appeals Tribunal, November 6, 2003).  Where, as here, words of a statute 

have a definite and precise meaning, it is not necessary to look elsewhere in search of conjecture 

so as to restrict or extend that meaning (Matter of Erie County Agricultural Society v. Cluchey, 

40 NY2d 194, 386 NYS2d 366 [1976]).  As the language of the statute is clear, it is appropriate 

to interpret its phrases in their ordinary, everyday sense (Matter of Automatique v. Bouchard, 97 

AD2d 183, 470 NYS2d 791 [1983]). 

E. The term “transportation” means “any real carrying about or from one place to another” 

(Matter of Joseph A. Pitts Trucking, State Tax Commn., July 18, 1984; see Matter of RVA 

Trucking v. State Tax Commn., 135 AD2d 938, 522 NYS2d 689 [1987]). 

It is without question that petitioners are involved in carrying passengers from one place to 

another, and clearly fit within the definition of “transportation.”  The brochures introduced into 

the record of this matter by the Division, as well as the common understanding and ordinary use 

of the term “cruise,” establish that the cruises offered by petitioners involve transporting 

passengers from a port of embarkation to various ports throughout the Bahamas, the Caribbean, 

Bermuda, Mexico, the Panama Canal and Hawaii, and returning to the original port of departure. 

Clearly, petitioners’ activities meet the definition of “transportation” as that term is used in Tax 

Law §§ 183 and 184 (see Matter of RVA Trucking v. State Tax Commn.). 



 

-9

F.  The Division’s contention that petitioners are properly taxed as general business 

corporations under Article 9-A of the Tax Law because their transportation activity is secondary 

to the entertainment aspect of the cruises is without merit.  The record reflects that petitioners’ 

largest capital investments consist of the cost of the vessels and other equipment necessary to the 

operation of the ships.  Most of petitioners’ income is derived from passenger ticket revenue. 

The major part of their expenses lies in the operation and maintenance of the vessels, including 

crew, fuel and port expenses.  It is clear that the elements of accommodation, entertainment, 

dining and shopping are integral to the cruises and incidental to their main purpose.  The 

substantial nature of the consideration given for passenger ticket revenue was for the whole of 

the cruise and the various services that were part of and integral to it.  The provisions of 

entertainment, accommodations and dining were merely incidental to petitioners’ function as a 

cruise operator, transporting passengers to and from the various places on the itinerary. 

Therefore, petitioners are properly taxed as transportation corporations under Article 9 of the Tax 

Law (Matter of Newchannels Corp. v. Tax Appeals Tribunal, 279 AD2d 164, 719 NYS2d 182 

[2001]). 

G. The petitions of Royal Caribbean Cruises, Ltd., and Celebrity Cruises, Inc., are granted, 

and the notices of deficiency issued to Royal Caribbean, dated January 9, 2009, and to Celebrity 

Cruises, dated January 9, 2009 and August 27, 2009, are canceled. 

DATED: Troy, New York 
       November 10, 2010 

/s/ Thomas C. Sacca                          
ADMINISTRATIVE LAW JUDGE 
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