
   

         

              

 

 

STATE OF NEW YORK
 

DIVISION OF TAX APPEALS 
_______________________________________________

                      In the Matter of the Petitions :

 of : DETERMINATION
      DTA NOS. 822869 AND 822992

 HANNA SHIN : 

for Redetermination of Deficiencies or for Refund of  : 
New York State and City Personal Income Taxes under 
Article 22 of the Tax Law and the New York City : 
Administrative Code for the Year 2005.                                                         
_______________________________________________ : 

Petitioner, Hanna Shin, filed petitions for redetermination of deficiencies or for refund of 

New York State and City personal income taxes under Article 22 of the Tax Law and the New 

York City Administrative Code for the year 2005. 

On November 3, 2009, the Division of Taxation, appearing by Daniel Smirlock, Esq. 

(Sarah Dasenbrock, Esq., of counsel), and petitioner, appearing by Ellen J. Minkow, CPA, and 

Fred L. Slater, CPA, waived a hearing and submitted these matters for determination based on 

documents and briefs to be submitted by May 12, 2010, which date commenced the six-month 

period for issuance of this determination (Tax Law § 2010[3]).  After due consideration of the 

documents and arguments submitted, Thomas C. Sacca, Administrative Law Judge, renders the 

following determination. 

ISSUES 

I.  Whether petitioner is entitled to the claim of right tax benefits contained in Internal 

Revenue Code § 1341 where the funds repaid were acquired by embezzlement. 
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II.  Whether the repayment of embezzled funds constitutes a trade or business loss 

includable in the calculation of net operating losses. 

III.  Whether petitioner has established that she carried on a trade or business. 

IV.  Whether petitioner has established entitlement to claimed business expenses.   

FINDINGS OF FACT 

1. Petitioner, Hanna Shin, filed a timely New York State and City Resident Income Tax 

Return (Form IT-201) for the year 2005 indicating total tax due of $7,708.00.  Petitioner remitted 

the full amount of the tax due. 

2. On June 27, 2007, petitioner entered into a plea agreement with the District Attorney of 

the County of New York.  Pursuant to the agreement, petitioner pled guilty to one count of Grand 

Larceny in the Third Degree in violation of Penal Law § 155(35), a class D felony.  As part of her 

guilty plea, Ms. Shin allocuted under oath as follows: 

From in or about January 2004 through in or about November 2006, I was 
employed by Fusebox, Inc.  During that time, I stole $415,024 from Fusebox.  I 
used Fusebox equipment, technology and employees, including myself, to 
complete work projects for Fusebox clients, but then caused invoices for such 
projects to be submitted to those clients either by a company called Compression 
Studios, which was controlled by an accomplice, or by a company called 
Paradigm Marketing, which I controlled, rather than by Fusebox.  As a result, 
payments were made to Compression Studios or Paradigm Marketing, not to 
Fusebox.  Those payments belonged to Fusebox, and I had no right to them.  I 
split some of those payments with my accomplice, and kept the remainder for 
myself.  I did all of this with the intent to deprive Fusebox of its money and to 
appropriate the same for my benefit. 

In addition, in May 2006, I stole an additional $34,040 from Fusebox.  At that 
time, a client of Fusebox made a wire transfer payment into a Paradigm Marketing 
bank account that I controlled in the amount of $64,540.  Of that amount, $34,040 
was a payment by that client for three invoices submitted by Fusebox.  With the 
intent to deprive Fusebox of its money, and to appropriate the same for my own 
benefit, I kept the $34,040. 
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According to the plea agreement, Ms. Shin was required to make restitution to Fusebox, 

Inc., in the amount of $342,678.00.  In addition, Ms. Shin was required to file amended federal, 

state and local income tax returns for the years 2004 and 2005 and federal, state and local income 

tax returns for the year 2006.  

3.  In January 2008, petitioner filed an amended New York State and City Resident Income 

Tax Return (Form IT-201) for the year 2005 indicating additional adjusted gross income of 

$50,073.00 as a result of an increase in profits and decrease in expenses as shown on her 

amended federal Schedule C.  The return indicated additional New York State and City income 

tax due of $5,924.00. 

4.  In October 2008, petitioner filed a Claim for Credit or Refund of Personal Income Tax, 

form IT-113-X, accompanied by a second amended  New York State and City Resident Income 

Tax Return (Form IT-201) for the year 2005.  Petitioner claimed a credit or refund in the amount 

of $9,951.00. The federal Schedule C expenses had been increased by $22,760.00, reducing net 

profit to $22,854.00.  In addition, petitioner claimed a net operating loss carryback from 2007 in 

the amount of $8,187.00. The net operating loss carryback was based upon expenses “for 

restitution to pay back fees.” 

On the amended federal Schedule C, petitioner listed the following expenses and amounts: 

EXPENSE AMOUNT 

Depreciation $240.00 

Supplies $6,775.00 

Travel $3,700.00 

Meals and Entertainment $16,400.00 

Utilities $780.00 
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Cell Phone $600.00 

Consultants $38,696.00 

Event Parties $4,199.00 

Formal Wear $7,000.00 

Research Material $1,281.00 

Tips, Gratuities, Gifts $1,000.00 

Videotaping $14,705.00 

These claimed expenses totaled $95,376.00. 

In support of the claimed business expenses, and in addition to a journal listing for each 

category of expenses that contained the date, vendor, amount and description of item, petitioner 

provided the following with regard to each of the following categories: 

Supplies: invoice for $479.00 from an art and framing gallery; invoice from a vintage 

design and clothing store for $162.37, indicated as paid by petitioner’s personal credit card; 

invoice for an iPod paid by petitioner’s personal credit card; and invoice from a sporting goods 

store paid by another of petitioner’s personal credit cards. 

Meals/Entertainment: credit card receipts from various restaurants, spas, nail salons, credit 

card statements and three receipts for tickets to a Broadway play.  There are two personal credit 

card statements and one business credit card statement.  As to the 87 credit card receipts, 41 are 

illegible as to either the place of business, the amount or both. 

Consultants: two invoices from a publicity service corporation, one of which is marked 

paid by handwritten notation; three checks written on Paradigm Marketing accounts, only one 

contains the back of the check indicating processing and payment; two forms 1099-Misc from 

Paradigm Marketing to Alex Briter, an employee of Fusebox, Inc., and Compression Studios; 

and, invoice from a public relations firm with the handwritten notation that it was paid. 
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Event Parties: Paradigm Marketing check and receipt of payment form from Silo NYC, 

Inc., which is operated by Tia Shin; petitioner’s personal credit card statement with two claimed 

business expenses. 

Formal Wear: Prada invoice in the amount of $574.39 marked paid; two Macy’s invoices 

marked paid, one for diamond earrings in the amount of $608.30; Gucci invoice in the amount of 

$1,276.31 marked paid; three invoices from clothing stores marked paid; and two illegible 

documents. 

Videotaping: invoice addressed to New Revolution Marketing in the amount of $14,705.00. 

The main items listed on the invoice include premium open bar ($6,480.00), appetizers 

($3,420.00) and service charge ($2,271.00).  There is no charge for videotaping. 

No information or summary was provided for travel expenses claimed, and only a summary 

sheet was provided for the business expenses claimed for utilities, cell phone, research material 

and gratuities.  The items listed under research material consisted mainly of magazines, books 

and movies.

 5. On December 12, 2008, the Division of Taxation (Division) issued to petitioner a 

Notice of Disallowance, which disallowed the Schedule C business expenses based upon the 

“restitution to pay back fees” as indicated on the Claim for Credit or Refund filed.  The Division 

explained its disallowance of petitioner’s treatment of the repayments as follows: 

Persons who repay funds that they previously acquired through larcenous and/or 
felonious activity (i.e., “are required to be made by the Government, political 
subdivision, agency, or instrumentality referred to in such section, or by an order 
of a court, or are made in settlement of litigation or under threat or imminence of 
litigation,” IRC Section 1341 [b][2]) are entitled to a Claim of Right Credit in the 
year repayment was made.  Persons must file a Federal Claim of Right with the 
Internal Revenue Service (IRS).  Once approved by the IRS, they then file New 
York State form IT-257, Claim of Right Credit. 
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When the tax for the year of restoration under a claim of right is reduced by the 
amount of the tax already paid on the item in a previous year, the amount restored 
is not considered for any purpose.  For example, such amount cannot be used in 
computing a net operating loss for the year of restoration (IRS Reg. 1.1341
1[b][2]). 

The notice further stated that as petitioner did not have an unrestricted right to the business 

expenses claimed for the year 2007, the requirements of IRC § 1341 have not been met. 

Therefore, the business expenses claimed under the claim of right deduction were denied for the 

year 2007.  As a result, the Division stated that no net operating loss would be allowed for the 

2007 tax period and the refund requested for the 2004 and 2005 tax years based on a 2007 net 

operating loss carryback were also denied. 

6.  On January 9, 2009, the Division issued to petitioner a second Notice of Disallowance in 

response to additional information received in protest of the initial notice.  Addressing the issue 

of the claimed business expenses for “Restitution to pay back fees,” the Division stated that as 

“Ms. Shin is making restitution payments in lieu of imprisonment which under the internal 

revenue code constitutes a ‘fine or similar penalty’,” the claimed business expenses are not 

allowed pursuant to IRC § 162(f).  The letter explained again that the business expenses did not 

qualify under the claim of right provisions (IRC § 1341) for the tax year 2007, resulting in no net 

operating loss in such year and no carryback to the year 2005.  Finally, the Division stated that 

“the additional adjustments made to the 2004 and 2005 tax periods on the Amended Personal 

Income Tax Returns dated 10/21/08, included with the claim for refund package, have been 

disallowed as no supporting documentation was provided to substantiate the increase in business 

expenses.” 

7. On March 30, 2009, the Division issued to petitioner a Notice of Deficiency of personal 

income tax due for the tax year 2005 in the amount of $7,466.00, plus interest.  The basis of the 
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notice is the disallowance by the Division of all business expenses claimed by petitioner for the 

tax year 2005. 

CONCLUSIONS OF LAW 

A. As the Division noted in its brief, where, as here, the Division properly issues a notice 

of deficiency to a taxpayer, a presumption of correctness attaches to such notice (see Matter of 

O =Reilly, Tax Appeals Tribunal, May 17, 2004; Matter of Land Transport Corporation, Tax 

Appeals Tribunal, June 29, 2000; Matter of Atlantic & Hudson Ltd. Partnership, Tax Appeals 

Tribunal, January 30, 1992).  In proceedings for review of a properly issued notice of deficiency, 

the burden of proof is on the taxpayer to demonstrate that the deficiency is erroneous (Tax Law § 

689[e]).  The starting point for determining New York personal income tax liability is a 

taxpayer’s federal adjusted gross income (Tax Law § 612[a]; 20 NYCRR 112.1).  Since the New 

York State personal income tax law is patterned after the Federal income tax laws, the Internal 

Revenue Code (IRC) provides guidelines with respect to the treatment of income and the 

deductibility of various expenses. 

B. Internal Revenue Code § 1341 allows a taxpayer to pay the lesser of: (1) the normal 

income tax for the year in which excess income is restored by the taxpayer with a deduction for 

the amount restored (section 1341[a][4]) or, if less (2) a tax computed with a reduction in the 

amount that the tax for the year in which the taxpayer received the excess income would have 

been decreased if the amount restored had been excluded from income in that year (section 

1341[a][5][A]-[B]).  To qualify for the tax benefits of section 1341, the taxpayer must satisfy the 

following three requirements of section 1341(a): 

(1) an item was included in gross income for a prior taxable year (or years) 
because it appeared that the taxpayer had an unrestricted right to such item, 
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(2) a deduction is allowable for the taxpayer for the taxable year because it was 
established after the close of the taxable year (or years) that the taxpayer did not 
have an unrestricted right to the item or portion thereof; and 

(3) the amount of the deduction must exceed $3,000. . . . 

To be entitled to the tax benefits of section 1341, a taxpayer must restore in the taxable year 

an item that was included in gross income under a claim of right in a prior taxable year (Treas 

Reg § 1.1341-1[a]).  Treas Reg § 1.1341-1(a)(2) defines “income included under a claim of 

right” as an item included in gross income because it appeared from all the facts available in the 

year of inclusion that the taxpayer had an unrestricted right to such item and “restoration to 

another” means a restoration resulting because it was established after the close of such prior 

taxable year that the taxpayer did not have an unrestricted right to such item (or portion thereof). 

The taxpayer must have a bona fide claim to the item of income to qualify the income as 

included under a claim of right.  Consequently, although one who embezzles funds must include 

those funds in gross income under IRC § 61, such income is not included under a claim of right 

for purposes of section 1341(a) (McKinney v. United States, 574 F2d 1240 [1978], cert denied 

439 US 1072 (1979); Hankins v. United States, 403 F Supp 257 [ND Miss1975], affd, 531 F2d 

573 [1976]).  Likewise, this “claim of wrong” exception to the application of section 1341 has 

been applied in a variety of contexts involving intentional wrongdoing (see e.g. Perez v. United 

States, 553 F Supp 558 [1982] [income from kickback payments resulting in taxpayer’s 

conviction of mail fraud]; Culley v. United States, 222 F3d 1331 [2000] [money obtained 

through bribery and kickback scheme and fraud in sale of a business]; O’Hagan v. 

Commissioner, 70 TCM 498 [1995] [lawyer improperly using client funds for personal purposes, 

convicted of theft by temporary control]). 
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If a taxpayer commits fraud to obtain income, such conduct cannot create the appearance of 

an unrestricted right to an item of income.  If one commits an intentional wrongdoing, one 

always does so at the risk of discovery and the potential for restitution, civil penalties and 

criminal liability.  Ill-gotten gains are never obtained by unrestricted right (Perez v. United 

States). Therefore, although the tax for the year of restoration under a claim of right is reduced 

by the amount of the tax already paid on the item in a previous year, the amount restored is not 

considered for any purpose.  Such amount cannot be used in computing a net operating loss for 

the year of restoration (Treas Reg 1.1341-1[b][2]).   

C. There is nothing in the record to establish that petitioner was engaged in a trade or 

business while regularly embezzling funds from her employer, and therefore she was not entitled 

to receive the benefits of carryback provisions when she repaid the stolen money after being 

caught.  A trade or business is generally an activity carried on to make a profit.  The facts and 

circumstances of each case determine whether or not an activity is a trade or business.  Factors 

examined include the frequency, extent and regularity of the taxpayer’s financial activities. 

Profits are not required, but the taxpayer must have a profit motive (Higgins v. Commissioner, 

312 US 212 [1941]; Helvering v. Highland, 124 F2d 556 [1942]; Baxter v. United States, 633 F 

Supp 912 [1986]).  In her plea agreement, petitioner admitted to using the business, Paradigm 

Marketing, as part of her scheme to embezzle funds from her employer.  The name Paradigm 

Marketing was used to submit false invoices to Fusebox, Inc.’s customers in order to divert funds 

to herself.  The record in this matter only establishes this illegal use of the business name 

Paradigm Marketing, and petitioner has failed to establish any activity that could be considered 

the carrying on of a trade or business.  Since embezzlement is not a trade or business, repayment 

of embezzled funds is deductible only under IRC § 165(c)(2), as losses incurred in a transaction 
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for profit, rather than under IRC § 162(c)(1), as trade or business losses.  Section 165(c)(2) losses 

are not included in net operating losses to the extent provided by IRC § 172(d)(4) (Mannette v. 

Commissioner, 69 TC 990 [1978]; Yerkie v. Commissioner, 67 TC 388 [1976]; Hankins v. 

United States). 

D. Under Tax Law § 612(a), the adjusted gross income of a New York resident is federal 

adjusted gross income, with certain modifications not applicable in this case.  Section 62(a)(1) of 

the Internal Revenue Code defines the adjusted gross income as an individual’s gross income 

minus certain deductions.  Among the deductions permitted are expenses that are “ordinary and 

necessary” for the production of income in carrying on a trade or business (IRC § 162[a]).  The 

taxpayer has the double burden of (1) demonstrating entitlement to the deduction and (2) 

substantiating the amount of the deduction (see Tax Law § 658[a]; § 689(e); 20 NYCRR 158.1; 

Matter of Macaluso, Tax Appeals Tribunal, September 22, 1997 confirmed 259 AD2d 795, 686 

NYS2d 193 [1999]).  Furthermore, petitioner was required to maintain adequate records of the 

items of income, loss and deduction for the years in issue (Tax Law  § 658[a]; 20 NYCRR 

158.1[a]; Tres Reg § 1.6001-1[a]). 

E.  As previously discussed, the record in this matter establishes only that Paradigm 

Marketing was used to embezzle funds from petitioner’s employer.  Petitioner has failed to 

establish any activity that could be considered the carrying on of a trade or business, and 

petitioner is therefore not entitled to the deduction of any claimed business expenses pursuant to 

IRC § 162(a).  

F. A review of the documentation submitted by petitioner also leads to the conclusion that 

petitioner is not entitled to any of the business expenses claimed.  Section 162(a) of the Internal 

Revenue Code allows the deduction of  “all the ordinary and necessary expenses paid or incurred 
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during the taxable year in carrying on any trade or business” (INDOPCO, Inc. v. Commissioner, 

513 US 79 [1992]; Topping v. Commissioner; 93 TCM 1120 [2007]).  To be “necessary,” an 

expense must be appropriate and helpful to the taxpayer’s business (Welch v. Helvering, 290 US 

111 [1933]; Carbine v. Commissioner, 83 TC 356 [1984], affd 777 F2d 662 [1985]). To be 

“ordinary,” the transaction giving rise to the expense must be of common or frequent occurrence 

in the type of business involved (Deputy v. duPont, 308 US 488 [1940]). 

Petitioner introduced no documentation to substantiate the claimed business expenses in the 

areas of travel expenses, utilities, cell phone, research material and gratuities.  Therefore, the 

Division properly denied these claimed business expenses. 

Petitioner claimed expenses in the area of supplies in the amount of $6,775.00, but 

provided substantiation only in the amount of $1,057.00.  Petitioner failed to establish how any 

of these items were related to her alleged business.  Therefore, these claimed expenses, as well as 

the claimed items for which no documentation was provided, were properly denied. 

Petitioner claimed expenses in the area of meals and entertainment in the amount of 

$16,400.00. Daily meals are an inherently personal expense, and a taxpayer bears a heavy burden 

in proving that they are routinely deductible (Moss v. Commissioner, 80 TC 1073 [1983], affd 

758 F2d 211 [1985]).  Although taxpayers may find it necessary to eat meals away from their 

personal residences because of the exigencies of their businesses, this circumstance, alone, will 

not ordinarily provide a basis for the deduction of the cost of these meals (Coombs v. 

Commissioner, 67 TC 426 [1977], affd 608 F2d 1269 [1979]). Petitioner has failed to satisfy 

her burden of proof of establishing that the meals and entertainment claimed were in any way 

related to her claimed business (see IRC § 274[d]).  
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Petitioner claimed consultant expenses in the amount of $38,696.00.  No proof of payment 

of any of these claimed expenses was provided except a payment of $750.00 to a “Matthew 

Kane.”  There is nothing in the record to establish the purpose of this payment and its relation, if 

any, to petitioner’s claimed business.  The two forms 1099-Misc indicate the recipients to be an 

employee of Fusebox, Inc., and Compression Studios, both used by petitioner in her scheme to 

defraud her employer.  Under these circumstances, the Division’s denial of the claimed 

consultant expenses was proper. 

Petitioner failed to establish the relationship between the event parties claimed as expenses 

and her claimed business activity, and these expenses were therefore properly denied. 

Petitioner claimed $7,000.00 in formal wear or clothes as business expenses.  For the cost 

of clothing and related items to be deductible as an ordinary and necessary business expense, the 

clothing must be required or essential in the taxpayer’s employment, the clothing cannot be 

suitable for general or personal wear and the clothing cannot be so worn (Coppin v. 

Commissioner, 98 TCM 277 [2009]; Deihl v. Commissioner, 90 TCM 579 [2005]).  Petitioner 

failed to offer any evidence that the clothes and accessories purchased were not suitable for 

general wear by her and by women in general (Boltinghouse v. Commissioner, 94 TCM 416 

[2007]).  Other than receipts, petitioner offered no evidence at all related to her claimed expenses 

for formal wear.  Because she offers no evidence that the expense she sought to deduct were 

related to clothing required or essential to her employment and unsuitable for general wear, 

petitioner has failed to satisfy her burden of proof.  Petitioner’s formal wear expenses thus are 

nondeductible personal expenses under section 262(a) of the Internal Revenue Code, as are the 

claimed expenses for nail salons and spas (Tilman v. United States, 644 F Supp 2d 391). 
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Petitioner claimed videotaping expenses in the amount of $14,705.00.  Initially it is noted 

that there is no charge for videotaping on the invoice presented.  In addition, the invoice is not 

addressed to either Paradigm Marketing or petitioner, but to New Revolution Marketing.  There 

is nothing in the record which in any way identifies or explains New Revolution Marketing.  This 

expense was properly denied. 

G. Petitioner has failed to establish that she carried on a trade or business and she has 

failed to establish that the business expenses claimed were related to any business operation. 

Petitioner’s documentation was replete with inconsistencies, illegible receipts, personal expenses, 

lack of proof of actual payment and receipts unrelated to any business enterprise.  Petitioner has 

therefore failed to meet her burden of proof of establishing entitlement to any of the claimed 

business expenses. 

H. Finally, it is noted that petitioner’s written arguments consisted mainly of 

unsubstantiated personal attacks on both the auditor and the Division’s representative in this 

matter. These unsubstantiated allegations added nothing to petitioner’s legal position or the 

validity of the business expenses claimed, and due to their nature, will not receive a response in 

this determination. 

I.  The petitions of Hanna Shin are denied and the Division of Taxation’s notices of 

disallowance, dated December 12, 2008 and January 9, 2009, and Notice of Deficiency, dated 

March 30, 2009, are sustained. 

DATED: Troy, New York 
       November 24, 2010 

/s/ Thomas C. Sacca                           
ADMINISTRATIVE LAW JUDGE    
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