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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

                     In the Matter of the Petition :

 of : 

SJG OF ROCHESTER, INC. 

for Revision of a Determination or for Refund of Sales 
and Use Taxes under Articles 28 and 29 of the Tax Law      
for the Period September 1, 2001 through February 28, 
2007. 

: 

: 

: 

ORDER
                                                                                               DTA NO. 822270 

________________________________________________: 

Petitioner, SJG of Rochester, Inc., filed a petition for revision of a determination or for 

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the period 

September 1, 2001 through February 28, 2007. 

On June 19, 2008, the Division of Tax Appeals issued to petitioner a Notice of Intent to 

Dismiss Petition pursuant to 20 NYCRR 3000.9(a)(4) upon the basis that the petition had not 

been filed with the Division of Tax Appeals within the applicable period of time prescribed by 

statute. Due to a clerical error in setting forth the date of issuance of the Notice of 

Determination, a Revised Notice of Intent to Dismiss Petition was issued on July 18, 2008.  On 

July 16, 2008, the Division of Taxation, by Daniel Smirlock, Esq. (John E. Matthews, Esq., of 

counsel) submitted affidavits and exhibits in support of the proposed dismissal of the petition. 

On July 25, 2008, petitioner, appearing by Woods Oviatt Gilman, LLP (Thomas M. DiPiazza, Jr., 

of counsel) filed written comments to the Notice of Intent, along with other documents.  The 

parties had until August 20, 2008 to respond thereto and pursuant to 20 NYCRR 3000.5(d) and 

3000.9(a)(4), the 90-day period for issuance of this order commenced on August 20, 2008.  After 
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due consideration of the documents and arguments presented, Brian L. Friedman, Administrative 

Law Judge, renders the following order. 

ISSUE 

Whether petitioner filed a timely petition with the Division of Tax Appeals following the 

issuance of a Notice of Determination. 

FINDINGS OF FACT 

1. On May 14, 2008, the Division of Tax Appeals received a petition from SJG of 

Rochester, Inc. (petitioner).  The petition was signed by petitioner’s former representative, 

Francis G. Marchese, CPA, and was dated May 12, 2008.  The petition was mailed by certified 

mail on May 12, 2008.  Attached to the petition was a copy of a Notice and Demand for Payment 

of Tax Due, dated December 6, 2007, which indicated tax due of $217,377.67, plus penalty and 

interest, for a total amount due of $558,760.64 for the period September 1, 2001 through 

February 28, 2007. 

2. On May 20, 2008, the Petition Intake Unit of the Division of Tax Appeals sent a letter 

to petitioner’s former representative which stated, in part, as follows:

     We have received a petition regarding the above listed matter.  The 
petition cannot be processed further until additional documentation is 
provided.

     The Notice and Demand for Payment of Tax Due is not the statutory 
document required to be attached to the petition.

     Information received from the Department of Taxation and Finance 
indicates that a Notice of Determination was issued to the taxpayer on 
August 10, 2007.  If the notice cannot be located, a copy may be obtained 
by calling . . . . 

3. On June 6, 2008, the Division of Tax Appeals received, by fax, a copy of the Notice of 

Determination, dated August 10, 2007, which assessed tax in the amount of $217,377.67, plus 
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penalty and interest, for a total amount due of $535,001.20, for the period September 1, 2001 

through February 28, 2007.  The Notice of Determination was addressed to petitioner at “414 W 

Ridge Rd., PO Box 15421, Rochester, NY 14615-0421.” 

4.  On July 18, 2008, the Division of Tax Appeals issued a Notice of Intent to Dismiss 

Petition to petitioner.1    This notice advised that the Notice of Determination appeared to have 

been issued on August 10, 2007, but that the petition was not filed until May 12, 2008, or 276 

days later.  As a consequence, since the petition was required to be filed within 90 days from the 

date of issuance of the Notice of Determination, the petition was not timely.  The notice further 

advised the parties that they had 30 days from the date of the notice to submit written comments 

on the proposed dismissal of the petition.  

25. By letter dated July 16, 2008, the Division of Taxation (Division) took the position that

since the petition was not filed within 90 days of the date the Notice of Determination was issued 

or the date the notice was delivered, the Division was in agreement with the proposed dismissal. 

In support of its position, the Division submitted: the affidavit of John E. Matthews, Esq., the 

Division’s representative in this proceeding; a copy of the petition and the envelope in which it 

was sent to the Division of Tax Appeals; the first and last pages of the certified mailing record 

(CMR) along with the two pages of the CMR containing the entries for the notices issued to 

petitioner and to its former representative; a copy of the Notice of Determination which was 

addressed to petitioner and to his former representative; a copy of petitioner’s sales tax return for 

the quarter ended February 28, 2007, which was the last return filed prior to the issuance of the 

1 As previously noted, the original Notice of Intent to Dismiss Petition, issued June 19, 2008, contained an 

error in setting forth the date of the Notice of Determination.  Accordingly, on July 18, 2008, a Revised Notice was 

issued. 

2 The Division responded to the original notice dated June 19, 2008. 
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Notice of Determination; the affidavit of Heidi Corina, a Division employee who, as part of her 

duties in the Division’s Office of Counsel, prepares United States Postal Service (USPS) form 

3811-A which requests return receipts after mailing; copies of forms PS 3811-A and the 

responses to requests for delivery information from the USPS indicating delivery by certified 

mail on August 13, 2007 to petitioner and its representative; and the affidavits of James Steven 

VanDerZee, the Division’s Principal Mail and Supply Supervisor, who attested to the regular 

procedures followed by his staff in delivering outgoing mail to branch offices of the USPS, and 

Patricia Finn Sears, a Tax Processing Specialist 2, who supervises the processing of statutory 

notices issued by the Division. 

6. By letter dated July 25, 2008, petitioner asserted that neither petitioner nor his former 

representative received the Notice of Determination until it was obtained for the first time by the 

former representative on or about May 22, 2008.  Attached to the letter were copies of a Restated 

and Amended Petition, which raised the issue as to whether the statutory notice was timely and 

properly issued and received, and the affidavit of Dennis Guinta, the sole officer, shareholder and 

director of petitioner who states that the signature on the Response to Request for Delivery 

Information for the notice allegedly mailed to petitioner was that of Linda Makusij, who worked 

as a part-time bartender for petitioner and who was not authorized to sign for any mail on behalf 

of petitioner. 

7. The affidavit of Patricia Finn Sears, Tax Processing Specialist 2 and Supervisor of the 

Refunds, Deposits, Overpayments and Control Units, which includes the Division’s CARTS 

Control Unit, described the general procedure for issuing and mailing statutory notices.  Notices 

of determination, such as the one at issue herein, are computer generated and are predated with 

the anticipated date of mailing and each statutory notice is assigned a certified control number. 
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The certified number for each notice appears on a separate one-page “Mailing Cover Sheet” 

(form DTF-997) which also bears, among other things, a bar code and the taxpayer’s mailing 

address.  Each batch of statutory notices is accompanied by a CMR which lists each statutory 

notice in the order that the notices are generated in the batch.  Each CMR and associated batch of 

statutory notices are forwarded to the Division’s Mail Processing Center together. 

8. The CMR for the block of statutory notices issued on August 10, 2007, including the 

notices issued to petitioner and its representative, consists of 1,376 pages.  All pages are banded 

when the document is delivered into the possession of the USPS and the pages remain banded 

when it is returned to the CARTS Control Unit.  Each page of the CMR for notices issued on 

August 10, 2007 contains 11 entries with the exception of page 1,376 which contains 5 entries. 

In the upper left corner starting on page one and on each subsequent page of the CMR is 

the Run number, which signifies the date and time the CMR was produced.  The CMR is printed 

approximately ten days in advance of the anticipated date of mailing of the statutory notices in 

order to ensure that there is sufficient lead time for the statutory notices to be manually reviewed, 

processed for postage, etc., by the Division’s Mail Processing Center.  In the upper left corner of 

page one of the CMR, the date the notices were mailed was handwritten by personnel in the Mail 

Processing Center.  This change was made in order to ensure that the date on the CMR 

conformed with the actual date that the statutory notices and the CMR were delivered into the 

possession of the USPS. 

Each statutory notice is placed in an envelope by Division personnel and the envelopes are 

then delivered into the possession of a USPS representative.  The USPS representative then 

affixes his or her initials or signature and a U.S. postmark to a page or pages of the CMR.  In this 

case, the USPS representative affixed a postmark to each page of the CMR, wrote “15,130” on 
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page 1,376 of the CMR and initialed or signed page 1,376 of the CMR which indicated that the 

total number of statutory notices mailed was 15,130. 

Page 1,283 of the CMR indicates that a Notice of Determination with notice number 

L-029053383 was sent to “SJG OF ROCHESTER, INC., 414 W RIDGE RD., PO BOX 15421, 

ROCHESTER, NY 14615-0421” by certified mail using the control number “7104 1002 9730 

0238 9000.” A U.S. postmark on each page of the CMR confirms that the Notice of 

Determination was sent on August 10, 2007. 

Page 1,292 of the CMR indicates that a Notice of Determination with notice number L

029053383 was sent to petitioner’s representative, “FRANCIS G. MARCHESE, CPA, 2510 

CHILI AVE., ROCHESTER, NY 14624” by certified mail using the control number “7104 1002 

9730 0238 9987.” A U.S. postmark on each page of the CMR confirms that the Notice of 

Determination was sent on August 10, 2007. 

In the regular course of business and as a common office practice, the Division does not 

request, demand or retain return receipts from certified or registered mail generated by CARTS. 

Ms. Finn Sear’s affidavit asserts that the procedures followed and described in her affidavit were 

the normal and regular procedures of the CARTS Control Unit on August 10, 2007. 

9. The sales and use tax return, dated June 15, 2007, filed for the period December 1, 2006 

through February 28, 2007 by SJG of Rochester, Inc., listed the address of the business as “414 

W RIDGE RD, PO BOX 15421, ROCHESTER, NY 14615-0421.”  This was the last return filed 

by petitioner prior to the issuance of the Notice of Determination at issue. 

10. The affidavit of James Steven VanDerZee, Mail and Supply Supervisor in the 

Division’s Registry Unit, described the procedures for delivery of outgoing mail to branch offices 

of the USPS. After a Notice of Determination is placed in an area designated for “Outgoing 
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Certified Mail,” a member of the Mail Processing Center staff weighs and seals each envelope 

and affixes postage and fee amounts thereon.  A CMR is also received by the Mail Processing 

Center for each batch of statutory notices.  A Mail Processing Center clerk then counts the 

envelopes, checks the first and last pieces of certified mail listed on the CMR against the 

information contained on the CMR and performs a random review of up to 30 pieces of certified 

mail against the information contained on the CMR.  Thereafter, a Mail Processing Center 

employee delivers the stamped envelopes to one of the various branch offices of the USPS 

located in the Albany, New York area where a postal employee will then affix a postmark and his 

or her initials or signature to the CMR indicating receipt of the mail listed on the CMR and the 

CMR itself.  The Mail Processing Center has requested that the USPS either circle the number of 

pieces received or indicate the total number of pieces received by writing the number of pieces 

on the CMR. The CMR is then picked up at the USPS the following day by a member of the 

Mail Processing Center staff who delivers it to the CARTS Control Unit. 

11.  The affidavit of Heidi Corina, Legal Assistant 2 in the Division’s Office of Counsel, 

states that as part of her duties, she prepares Unites States Postal form 3811-A or, in the 

alternative, she asks the Division’s mail room staff to make such a request on behalf of the Office 

of Counsel. Form PS 3811-A is a form used by the mailer to request return receipts after mailing 

and can be used for registered, certified, insured and express mail.  The USPS will provide 

whatever information it has concerning delivery when delivery can be confirmed. 

For petitioner and its representative, Francis G. Marchese, CPA, Ms. Corina prepared two 

forms PS 3811-A which were mailed to Gary Chiboucas, Claims and Inquiry of the U.S. Postal 

Service - Albany General Mail Facility, 30 Old Karner Rd., Albany, NY 12288.  Ms. Corina 

received two responses, dated June 25, 2008, the first of which indicated that certified mail 
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number 7104 1002 9730 0238 9000 was delivered on “08/13/2007 at 12:49 P.M.. in 

ROCHESTER, NY 14615.” The scanned signature image of the recipient appears as “Linda 

Makusy” and the address of the recipient is “15421.” 

The second response shows that certified mail number 7104 1002 9730 0238 9987 was 

delivered on “08/13/2007 at 10:45 A.M. in ROCHESTER, NY 14624.”  The scanned signature 

image of the recipient appears as “SB Hall” and the address of the recipient is “2510 Chili Ave.” 

CONCLUSIONS OF LAW 

A. Tax Law § 1138(a)(1) authorizes the Division of Taxation to issue a Notice of 

Determination to a person liable for the collection or payment of tax where “a return required by 

[Article 28 of the Tax Law] is not filed, or if a return when filed is incorrect or insufficient.”  The 

section further provides that such a notice “shall be mailed by certified or registered mail to the 

person or persons liable for the collection or payment of the tax at his last known address in or 

out of this state.”

 B. A taxpayer may file a petition with the Division of Tax Appeals seeking revision of 

the determination, or alternatively, a request for a conciliation conference with BCMS, within 90 

days of the mailing of the notice of determination (see, Tax Law § 1138[a][1]; 20 NYCRR 

3000.3[c]). 

C. If a taxpayer fails to file a timely petition (or request for a conciliation conference) 

timely protesting a statutory notice, the Division of Tax Appeals has no jurisdiction over the 

matter and is precluded from hearing the merits of the case (see Matter of Sak Smoke Shop, Tax 

Appeals Tribunal, January 6, 1989). 

D. Where, as here, the Division claims a taxpayer’s protest against a Notice of 

Determination was not timely filed, the initial inquiry must focus on the issuance (i.e., mailing) 
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of the notice.  Where a notice is found to have been properly mailed, “a presumption arises that 

the notice was delivered or offered for delivery to the taxpayer in the normal course of the mail” 

(see Matter of Katz, Tax Appeals Tribunal, November 14, 1991).  However, the “presumption of 

delivery” does not arise unless or until sufficient evidence of mailing has been produced and the 

burden of demonstrating proper mailing rests with the Division (id.). The Division may meet 

this burden by evidence of its standard mailing procedure, corroborated by direct testimony or 

documentary evidence of mailing (see Matter of Accardo, Tax Appeals Tribunal, August 12, 

1993). 

E. The mailing evidence required is two-fold:  First, there must be proof of a standard 

procedure used by the Division for the issuance of statutory notices by one with knowledge of the 

relevant procedures; and second, there must be proof that the standard procedure was followed in 

this particular instance (see Matter of Katz;  Matter of Novar TV & Air Conditioner Sales & 

Serv., Tax Appeals Tribunal, May 23, 1991).  

The affidavits of two Division employees, Patricia Finn Sears and James VanDerZee, 

provide adequate proof of the Division’s standard mailing procedure for the mailing of notices of 

determination by certified mail.  The affidavits generally describe the various stages of producing 

and mailing notices of determination, and, in addition, attest to the authenticity and accuracy of 

the copies of the notices of determination and the CMR submitted as evidence of actual mailing. 

These documents establish that the general mailing procedures described in the Finn Sears and 

VanDerZee affidavits were followed with respect to the notices of determination issued to 

petitioner and its representative.  Petitioner’s and its representative’s names, addresses and the 

notice numbers appear on pages 1,283 and 1,292, respectively, of the CMR which bears a USPS 

date stamp of August 10, 2007 along with the initials of a Postal Service employee.  There are 
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15,130 certified control numbers listed on the CMR, and the USPS employee indicated that he 

received 15,130 items for mailing.  The Division has, therefore, established that it mailed the 

notices of determination to petitioner and its representative by certified mail on August 10, 2007 

(Matter of Cato; Matter of DeWeese). 

The Division has also introduced adequate proof through the affidavit of Ms. Corina, the 

Request for Delivery Information/Return Receipt After Mailing forms and the USPS responses 

that the notices of determination were delivered to both petitioner and its representative and that 

such notices of determination were received at the addresses to which they were sent. 

F. Petitioner has submitted the affidavit of Dennis Guinta, its sole officer, shareholder 

and director, who states that the individual who signed for the certified mail on August 13, 2007, 

Linda Makusij, was a part-time bartender who had no authority to sign for any mail of petitioner 

or to represent petitioner in any capacity.  It must be noted that the purpose of forms PS 3811-A 

and the responses thereto are simply to show that actual delivery of the pieces of certified mail 

were made.  It is not necessary to prove that one in authority actually signed for the piece of mail; 

the forms PS 3811-A and the responses by the USPS thereto merely prove that delivery to the 

proper address was made.  It must also be noted that the Amended and Restated Petition, in 

paragraph 2.12 of its “Statement of Facts,” alleges that, except for obtaining a copy of the Notice 

of Determination by the previous representative, Francis G. Marchese, on or about May 22, 2008, 

“neither the Taxpayer nor the Taxpayer’s representative received the Notice.”  Clearly, as 

indicated by the USPS response to the form PS 3811-A, a copy of the notice was received at the 

address of the taxpayer’s representative on August 13, 2007.  Therefore, adequate proof has been 

introduced by the Division to show that the notices of determination were properly mailed by 
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certified mail on August 10, 2002 and that such notices were received at the addresses to which 

they were sent on August 13, 2007. 

G. The petition was mailed on May 12, 2008.  Accordingly, it is hereby found that the 

petition was filed more than 90 days after the mailing of the notices of determination.  Since the 

petition was not mailed to the Division of Tax Appeals within the statutory 90-day period, the 

Division of Tax Appeals has no authority to hear petitioner’s challenge to the Notice of 

Determination. 

H. The petition of SJG of Rochester, Inc. is dismissed with prejudice. 

DATED: 	Troy, New York
       November 13, 2008 

/s/ Brian L. Friedman                        
ADMINISTRATIVE LAW JUDGE 
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