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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

                     In the Matter of the Petition :

 of : 

SAULIHO SOUMAHORO 
AND NAMINATTA SIALOU 

for Redetermination of a Deficiency or for Refund 
of New York State and New York City Personal Income 
Taxes under Article 22 of the Tax Law and the New York 
City Administrative Code for the Year 2002. 

: 

: 

: 

: 

DETERMINATION 
DTA NO. 821577 

Petitioners, Sauliho Soumahoro and Naminatta Sialou, filed a petition for redetermination 

of a deficiency or for refund of New York State and New York City personal income taxes under 

Article 22 of the Tax Law and the New York City Administrative Code for the year 2002. 

On September 24, 2007, the Division of Taxation, by its representative, Daniel Smirlock, 

Esq. (Kevin R. Law, Esq., of counsel), filed a motion for an order pursuant to Tax Law § 2006(6) 

and 20 NYCRR 3000.9(b) granting summary determination to the Division of Taxation.  The 

Division of Taxation submitted the affidavit of Kevin R. Law, Esq., dated September 21, 2007, 

and the affidavit of Rita Quirino, dated September 20, 2007, with annexed exhibits, in support of 

its motion.  Petitioners did not respond to the motion.  Pursuant to 20 NYCRR 3000.5(d) and 

3000.9(a)(4), the 90-day period for issuance of this determination commenced October 24, 2007.  

Based upon the motion papers and all the pleadings and proceedings had herein, Timothy J. 

Alston, Administrative Law Judge, renders the following determination. 
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ISSUE 

Whether summary determination should be granted in favor of the Division of Taxation 

(Division) because there are no facts in dispute and, as a matter of law, the facts mandate a 

determination in favor of the Division. 

FINDINGS OF FACT 

1. On or about January 28, 2003, petitioners, Sauliho Soumahoro and Naminatta Sialou, 

jointly filed a 2002 New York State Resident Income Tax Return reporting federal adjusted gross 

income and New York adjusted gross income in the amount of $16,603.00.  The return claimed a 

refund of $1,207.00.  The Division issued to petitioners a refund check dated March 18, 2003 in 

that amount. 

2. The Division subsequently obtained information from the Internal Revenue Service 

indicating that petitioners reported $18,786.00 in federal adjusted gross income on their joint 

2002 federal income tax return.  

3.  On or about June 2, 2003, petitioners jointly filed a second 2002 New York State 

Resident Income Tax Return which reported $18,786.00 in New York adjusted gross income. 

This return claimed a refund of $1,013.00. 

4. This second return was not processed by the Division because it did not state that it was 

an amended return. 

5. On December 29, 2005, the Division issued to petitioners a Notice of Deficiency which 

asserted $225.90 in additional New York State and City income tax due, plus interest, for the 

year 2002. 
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6. Pursuant to a Conciliation Order dated February 9, 2007, the Division’s Bureau of 

Conciliation and Mediation Services adjusted the asserted deficiency to $194.00 in additional tax 

due, plus interest, for the year 2002. 

7. The tax remaining at issue is the difference between the amount of tax actually refunded 

by the Division pursuant to the check dated March 18, 2003 and the amount claimed as a refund 

on the second return. 

CONCLUSIONS OF LAW 

A. A motion for summary determination may be granted: 

if, upon all the papers and proof submitted, the administrative law judge finds that 
it has been established sufficiently that no material and triable issue of fact is 
presented and that the administrative law judge can, therefore, as a matter of law, 
issue a determination in favor of any party (20 NYCRR 3000.9[b][1]). 

B.  Here, petitioners did not respond to the Division’s motion; they are therefore deemed to 

have conceded that no question of fact requiring a hearing exists (see Kuehne & Nagel v. 

Baiden, 36 NY2d 539, 544, 369 NYS2d 667, 671 [1975]; Costello v. Standard Metals, 99 AD2d 

227, 472 NYS2d 325 [1984]).  Accordingly, summary determination may be granted in this 

matter, and for the reasons discussed below, the Division’s motion will be granted. 

C. As noted, the tax deficiency results from the difference between the amount of tax 

actually refunded by the Division pursuant to the check dated March 18, 2003 and the amount 

claimed as a refund on the second return.  Considering that there is no evidence in the record 

explaining the difference in amounts reported as New York adjusted gross income on the two 

New York returns, and considering that the deficiency is based on adjusted gross income as 

reported on both the second New York return and petitioners’ federal return, the deficiency at 

issue is properly sustained. 
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D. The Division of Taxation’s motion for summary determination is granted; the petition 

of Sauliho Soumahoro and Naminatta Sialou is denied; and the Notice of Deficiency dated 

December 29, 2005, as modified by the Conciliation Order dated February 9, 2007 is sustained. 

DATED: Troy, New York
       November 15, 2007 

/s/ Timothy J. Alston                       
ADMINISTRATIVE LAW JUDGE 
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