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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

                     In the Matter of the Petition :

 of : 

CLIFTON LIQUOR CORP. : ORDER 
DTA NOS. 821405 

: AND 821560 
for Revision of a Determination or for Refund of Sales 
and Use Tax under Articles 28 and 29 of the Tax Law : 
for the Period June 1, 2001 through February 29, 2004. 
______________________________________________ :

                    In the Matter of the Petition :

 of :

            JOSE CEPEDA : 

for Revision of a Determination or for Refund of Sales : 
and Use Tax under Articles 28 and 29 of the Tax Law 
for the Period June 1, 2001 through February 29, 2004. : 
______________________________________________ 

On October 16, 2007, petitioners, Clifton Liquor Corp. and Jose Cepeda, filed a motion to 

recuse the administrative law judge presently assigned to their case.  Petitioners are represented 

in this matter by Leonard Fein, CPA. The Division is represented by Daniel Smirlock, Esq. (Lori 

Antolick, Esq., of counsel). 

PROCEDURAL HISTORY 

1. On February 6, 2007, petitioners filed petitions seeking revision of a determination or 

for refund of sales and use tax under Articles 28 and 29 of the Tax Law for the period June 1, 

2001 through February 29, 2004.  Their case was assigned to Administrative Law Judge 
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Catherine Bennett.  On June 18, 2007, the parties advised the Division of Tax Appeals that they 

had selected October 25, 2007 as their hearing date. 

2. On September 17, 2007, the Division of Tax appeals issued a hearing notice to the 

parties advising them that their hearing was scheduled for October 25, 2007, the date selected by 

the parties.  By letter dated September 20, 2007, petitioners’ representative requested an 

adjournment of the hearing because he did not have time to properly prepare “because of the 

Jewish Holidays.”  In her reply dated September 24, 2007, Judge Bennett denied petitioners’ 

request for an adjournment.  She pointed out that petitioners’ representative had failed to give 

notice of his request to his adversary, Ms. Antolick, as required by the Rules of Practice and 

Procedure.  She also pointed out that Mr. Fein had since June to prepare for the hearing in 

addition to several weeks after the Jewish holidays. Finally, she pointed out that it was Mr. Fein 

who had selected that specific date for the hearing.  

3. On September 25, 2007, Judge Bennett conducted a prehearing conference with Mr. 

Fein and Ms. Antolick by telephone.  During the course of the conference, Mr. Fein began to 

shout at Judge Bennett while discussing his request for an adjournment.  Judge Bennett found it 

necessary to raise her voice to be heard over Mr. Fein’s shouting.  The conference ended without 

further resolution of the disagreed issues. 

4.  By letter dated September 25, 2007 to Assistant Chief Administrative Law Judge 

Daniel Ranalli, Mr. Fein requested that an adjournment be granted for the October 25, 2007 

hearing and that Judge Bennett be recused as the judge in this matter.  Judge Ranalli responded 

by letter dated September 26, 2007.  He denied the request for adjournment for the same reasons 

given by Judge Bennett.  In addition, he referred Mr. Fein to section 3000.8(a) of the Rules of 

Practice and Procedure which sets forth the requirements for a motion for recusal. 
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5. On October 16, 2007, Mr. Fein filed what he describes as a motion to recuse the 

administrative law judge.  It consists of a cover letter along with an unsworn statement as 

follows: 

(1) In my phone conversation with Judge Bennett requesting a postponement of the hearing 
scheduled for October 25, 2007, due to religious reasons, I felt that Judge Bennett was 
attacking my religious beliefs and practices and showed no fairness in listening to what I 
had to say. 

(2) As I am requesting that Ms. Bennett be dismissed from this case and she received a 
copy of my correspondences to such, Judge Bennett might consider this to be a personal 
affront and thus cannot be a fair and impartial judge. 

(3) In the Bible, there are guidelines how a judge should treat both sides of a case equally. 
Since I feel treated rather harshly by Ms. Bennett, I do not feel I can have a fair hearing 
with her as it violates those tenets in the Bible. (See attached copy) 

6.  The motion included no attached copy.  The motion included no affidavit setting forth 

the facts upon which the assertion of bias or other disqualification is based. 

OPINION 

A.  Section 3000.8(a)(1) of the Rules of Practice and Procedure of the Tax Appeals 

Tribunal (20 NYCRR 3000.8[a]) provides in part that: 

(1) Either party may move before the supervising administrative law judge to recuse 
the administrative law judge or presiding officer assigned to its case on the basis that the 
administrative law judge or presiding officer has a personal bias with respect to the 
case or that the administrative law judge or presiding officer is otherwise disqualified 
to hear and decide the case. 

(2) The motion to recuse the administrative law judge or presiding officer must be 
accompanied by an affidavit setting forth the facts upon which the assertion of bias or 
other disqualification is based.  The motion shall be on notice to the other party and to the 
extent possible shall comply with the procedural provisions of this Part that are not 
inconsistent with this subdivision.  The supervising administrative law judge may entertain 
an oral motion made under this section if necessary. 
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The personal bias referred to in the regulation is not defined in the regulation. However, it 

is clear that this concept is not limited to the personal or pecuniary interest of the administrative 

law judge.  Many other concepts are included as well (Matter of 1616 Second Ave. Restaurant v. 

New York State Liquor Authority, 75NY2d 158, 551 NYS2d 461 [1990]).  An administrative 

law judge demonstrates a personal bias when he takes some action which indicates that he is not 

impartial and cannot consider the case with an open mind, but rather has some disposition to find 

against one of the parties (Tumminia v. Kuhlman, 139 Misc 2d 394, 527 NYS2d 673 [1988]).  

However, this demonstration of personal bias must be palpable and must be evident from the 

record.  It cannot be based on speculation or some person’s subjective impression. 

B. Petitioners’ representative asserts that he feels that he cannot get a fair hearing and that 

the administrative law judge was attacking his religious beliefs and practices.  However, the 

representative’s subjective impression by itself is not grounds to recuse an administrative law 

judge in the absence of any demonstrable bias.  The representative failed to provide an affidavit 

setting forth the facts upon which his allegations of bias are based.  In fact, the representative 

failed to provide any facts at all, only his subjective impressions.  Furthermore, the known facts 

contradict the representative’s allegations.  Petitioners had over four months to prepare for the 

hearing.  The hearing actually took place almost three weeks after the Jewish holiday in question 

on a date that the representative himself selected. 

C. Petitioners’ representative also asserts that the administrative law judge cannot be fair 

and impartial because she might be offended by the instant motion.  There is always the 

possibility that a judge might be offended by a motion for recusal of the judge.  However, this 

possibility is not the same as the presence of actual bias or lack of impartiality.  This amounts to 

nothing more than a personal speculation on the part of the representative. 
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D. Petitioners’ representative also asserts that he cannot get a fair hearing because the 

administrative law judge has violated the tenets of the Bible.  Again, this amounts to nothing 

more than speculation on the part of the representative.  He has set forth no facts to support his 

allegations, only his own opinion. 

E. The motion of Clifton Liquor Corp. and Jose Cepeda for recusal of the administrative 

law judge presently assigned to this matter is denied. 

DATED: Troy, New York
       December 20, 2007 

/s/ Andrew F. Marchese                               
CHIEF ADMINISTRATIVE LAW JUDGE 
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