
STATE OF NEW YORK 

DIVISION OF TAX APPEALS 
________________________________________________ 

In the Matter of the Petition : 

of : 

STANDARD NOTIONS, INC. : ORDER 
DTA NO. 820612 

for Revision of a Determination or for Refund of Sales : 
and Use Taxes under Articles 28 and 29 of the Tax Law 
for the Period June 1, 1999 through February 28, 2002. : 
________________________________________________ 

Petitioner, Standard Notions, Inc., 161 Ludlow Street, New York, New York 10002, filed 

a petition for revision of a determination or for refund of sales and use taxes under Articles 28 

and 29 of the Tax Law for the period June 1, 1999 through February 28, 2002. 

Pursuant to 20 NYCRR 3000.9(a)(4), the Division of Tax Appeals issued a Notice of 

Intention to Dismiss Petition dated July 7, 2005 on the ground that the Division of Tax Appeals 

lacks jurisdiction of the subject matter of the petition because the petition was untimely filed. 

The Division of Taxation, by its representative, Christopher C. O’Brien, Esq., (John E. 

Matthews, Esq., of counsel) submitted a response dated August 2, 2005 in support of the 

proposed dismissal.  Petitioner by Tania Spokojny, Enrolled Agent, submitted a response dated 

August 4, 2005 in opposition to the proposed dismissal.  Based upon the pleadings in this matter, 

the affidavits and documents included in the Division’s response, and petitioner’s response, 

Frank W. Barrie, Administrative Law Judge, renders the following order. 
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FINDINGS OF FACT 

1. Petitioner filed a petition dated June 22, 2005 which was received by the Division of 

Tax Appeals on June 27, 2005 upon delivery by DHL Express. Its petition contested a 

Conciliation Order Dismissing Request dated March 25, 2005 which denied petitioner’s request. 

2.  The Petition Intake, Review and Exception Unit of the Division of Tax Appeals in 

reviewing the petition dated June 22, 2005 determined that the petition seemed, on its face, to be 

late filed, albeit only by four days. The petition was filed on Monday, June 27, 2005,1 which 

appeared to be 94 days after the issuance of the Conciliation Order Dismissing Request dated 

March 25, 2005.  In the Notice of Intent to Dismiss Petition dated July 7, 2005, petitioner was 

advised that “The last date on which you could have filed a timely petition was June 23, 2005.” 

3.  The Division of Taxation (“Division”) included in its response dated August 2, 2005, in 

support of the proposed dismissal, proof of mailing on March 25, 2005 of the Conciliation Order 

Dismissing Request dated March 25, 2005.  The Division’s proof of mailing consisted of (i) an 

affidavit dated August 2, 2005 of Bruce Peltier, the mail and supply supervisor of the staff of the 

Division’s mail processing center, and (ii) an affidavit dated August 1, 2005 of Robert Farrelly, 

the Assistant Supervisor of Tax Conferences of the Bureau of Conciliation and Mediation 

Services (“BCMS”). 

4.  The affidavit of Robert Farrelly sets forth the Division’s general practice and procedure 

for processing conciliation orders. Further, it explains that the certified mail record for 

conciliation orders issued on March 25, 2005 shows that a Conciliation Order dated March 25, 

2005, with reference to assessment number L-023569811, was sent to petitioner c/o Paladar at 

1The DHL Express envelope in which the petition was delivered shows the date received by the Division of 

Tax Appeals of June 27, 2005, which was a Monday.  This envelope indicates that the delivery service provided was 

“Next Day 12:00.” Consequently, it is reasonable to presume that DHL Express picked up the envelope for delivery 

on the previous business day of Friday, June 24, 2005. 
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161 Ludlow Street, New York, New York 10002-1515 by certified mail using certified control 

number 7104 1002 9730 0606 7577 on March 25, 2005, as indicated by an affixed United States 

postmark. 

5. The affidavit of Bruce Peltier, the mail and supply supervisor, describes the operations 

and procedures followed by the mail processing center. After the conciliation orders are placed 

in an “Outgoing Certified Mail” basket, a member of Mr. Peltier’s staff weighs, seals and places 

postage on each envelope. The envelopes are counted and the names and certified mail numbers 

are verified against the information contained on the certified mail record. A member of the 

mail processing center then delivers the envelopes and the certified mail record to a branch of the 

United States Postal Service in Albany, New York. A postal employee affixes a postmark and 

also may place his or her initials or signature on the certified mail record indicating receipt by 

the post office. Here the postal employee affixed a postmark to each page of the certified mail 

record, wrote in the “Total pieces received at post office” and initialed or signed the certified 

mail record near the area “Total pieces received at post office” to indicate that “76” pieces, 

including the one addressed to petitioner, were the total number of pieces received at the post 

office on March 25, 2005. 

6. Petitioner asserts that petitioner’s principal “got delayed in rush-hour traffic and by the 

time he arrived at the office and everything signed2 and ready for mailing, it was too late for 

pick-up and DHL picked up the envelope the following morning.”  Further, petitioner asserts that 

“we thought that we were still within the 90-day period and did not realize that there were two 

months of 31 days within this period.” 

2 However, a close examination of the petition shows that it was signed on petitioner’s behalf by its 

representative, Tanya Spokojny, who was appointed representative pursuant to a power of attorney executed on June 

22, 2005 by petitioner’s treasurer, Haim Nourelli. 
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CONCLUSIONS OF LAW 

A. In lieu of petitioning for a hearing, a taxpayer may request a conference at the 

Division’s Bureau of Conciliation and Mediation Services (Tax Law § 170[3-a][a]). The time 

for filing such request is determined by the time period set out in the statutory provision 

authorizing the assessment which, in this case, was 90 days (Tax Law § 1138[a][1]). Petitioner 

elected, in the first instance,  to request such a conference.  As noted above, its request for a 

conference was denied by a Conciliation Order Dismissing Request dated March 25, 2005. 

B. Pursuant to Tax Law § 170(3-a)(e), a conciliation order shall be binding upon the 

taxpayer unless the taxpayer petitions for a hearing within 90 days after the conciliation order is 

issued. A conciliation order is “issued” within the meaning of Tax Law § 170(3-a)(e) at the time 

of its mailing to the taxpayer (Matter of Deweese, Tax Appeals Tribunal, June 20, 2002). Here 

the record establishes that the Conciliation Order Dismissing Request dated March 25, 2005 was, 

in fact, issued on this same date because the Division has met its burden to establish proper 

mailing of the conciliation order to petitioner on March 25, 2005. The affidavits submitted by 

the Division, which describe the Division’s general mailing procedure as well as the relevant 

mailing record, establish that the general mailing procedure was followed in this case (see, 

Matter of Deweese, supra). Consequently, the petition dated June 22, 2005 was untimely since 

it was filed on June 27, 2005, or 94 days after the issuance of the conciliation order on March 25, 

2005. 

C.  Even one day late precludes petitioner from having its petition heard since deadlines 

for filing petitions are strictly enforced (see, Matter of Maro Luncheonette, Inc., Tax Appeals 

Tribunal, February 1, 1996). The assertion by petitioner’s representative of an error in the 

calculation of the 90-day period to explain the late filing of a few days does not remedy a 
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jurisdictional defect. The Division of Tax Appeals simply lacks subject matter jurisdiction over 

a late-filed petition. Even personal tragedy, ill health or extenuating circumstances do not 

provide a basis to excuse the late filing of a petition (see, Matter of American Woodcraft, Inc., 

Tax Appeals Tribunal, May 15, 2003; Matter of Perillo, Tax Appeals Tribunal, August 2, 1990; 

Matter of Rathgaber, Tax Appeals Tribunal, April 5, 1990). 

D.  Furthermore, in general, when a private carrier is used, the date that the document is 

physically received is deemed to be the date of delivery (see, Matter of Milach, Tax Appeals 

Tribunal, June 11, 1992; Matter of Stage Delicatessen East, Tax Appeals Tribunal, March 9, 

1989). In contrast, pursuant to 20 NYCRR 3000.22, when documents are mailed via the United 

States Postal Service, the date of the USPS postmark stamped on the envelope will be deemed 

the date of delivery (Tax Law §1147; 20 NYCRR 3000.22).  Here, petitioner utilized the private 

delivery service of DHL Express, which happens to be one of three private delivery services 

which the U.S. Secretary of the Treasury and the New York State Commisioner of Taxation and 

Finance have designated as qualified for the “timely postmarked is timely filed rule” (see, 

Publication 55 of the New York State Department of Taxation and Finance).  However, 

petitioner is unable to take advantage of the deeming of an earlier postmark date as the date of 

delivery because as noted in footnote “1”, it appears that DHL Express picked up the envelope 

containing the petition on June 24, 2005, which would have been on the 91st day after the 

issuance of the conciliation order on March 25, 2005, or one day late. 
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E. The petition dated June 22, 2005 of Standard Notions, Inc. is dismissed. 

DATED:  Troy, New York 
September 15, 2005 

/s/  Frank W. Barrie 
ADMINISTRATIVE LAW JUDGE 
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