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STATE OF NEW YORK 

DIVISION OF TAX APPEALS 

                     In the Matter of the Petition :

 of :

                   MICHAEL CONSTANTINI 

for Revision of a Determination or for Refund of Sales       
and Use Taxes under Articles 28 and 29 of the Tax Law 
for the Period June 1, 2001 through February 28, 2004.

 : 

: 

: 

DETERMINATION
                                                                                             DTA NO. 820590  

_______________________________________________ 

Petitioner, Michael Constantini, 35-29 Crescent Street, Long Island City, New York 11106, 

filed a petition for revision of a determination or for refund of sales and use taxes under Articles 

28 and 29 of the Tax Law for the period June 1, 2001 through February 28, 2004. 

A hearing was held before Thomas C. Sacca, Administrative Law Judge, at the offices of 

the Division of Tax Appeals, 641 Lexington Avenue, New York, New York, on April 11, 2006 

at 10:30 A.M., with all briefs to be submitted by August 8, 2006, which date began the six-

month period for the issuance of this determination.  Petitioner appeared pro se. The Division of 

Taxation appeared by Mark F. Volk, Esq. (Lori P. Antolick, Esq., of counsel). 

ISSUE 

Whether the Division of Taxation properly determined additional sales tax due from 

petitioner as an officer or responsible person of Nature Health Food Gourmet Corporation. 

FINDINGS OF FACT 

1.  Petitioner, Michael Constantini, was president of Natural Health Food Gourmet 

Corporation (“Natural Health”), which operated a restaurant and pizzeria located at 124 West 
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72nd  Street, New York, New York.  The business operation used cash registers to record its 

business activities, including sales.  The corporation ceased doing business on March 14, 2006. 

2.  On March 3, 2004, the Division of Taxation (“Division”) sent to the corporation a letter 

indicating that a sales and use tax audit of the business’s books and records for the period June 1, 

2001 through February 28, 2004 was scheduled for April 16, 2004.  The letter requested that all 

books and records pertaining to the corporation’s sales and use tax liability for the period under 

audit be made available on the appointment date.  These records were to include journals, 

ledgers, sales invoices, purchase invoices, cash register tapes, guest checks, exemption 

certificates, Federal income tax returns, New York State income tax returns, business checking 

account bank statements, bank deposit slips, and sales and use tax returns. 

3.  Following petitioner’s cancellation of the initial meeting with the auditors, his failure to 

appear at the subsequent meeting and his failure to produce any books and records, the auditors 

contacted petitioner’s landlord, Division Enterprises, and requested a copy of the lease for the 

period June 1, 2001 through February 28, 2004.  Division Enterprises (a/k/a Westview 

Associates and West 72nd Street Associates) sent a letter to the auditors, dated March 6, 2000, 

indicating the annual rent to be as follows: 

PERIOD ANNUAL RENT MONTHLY RENT

  3/1/00 - 2/28/02 $47,000.00 $3,916.66

  3/1/02 - 2/28/04 $50,000.00 $4,166.66

  3/1/04 - 2/28/05 $53,000.00 $4,416.66 

The auditor determined a rent factor by using the Almanac of Business and Industrial 

Financial Ratios, 1997 Edition.  The Almanac indicated that for a pasta restaurant/pizza take-out 

establishment, rent should be 11.4% of operating costs or operating income.  By applying the 
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amount of rent paid by petitioner per quarter and dividing the amount by the 11.4% rent factor, 

the auditor computed Natural Health’s adjusted taxable sales.  Reported taxable sales were 

deducted from adjusted taxable sales to arrive at additional taxable sales.  Additional taxable 

sales for the audit period were determined to be $914,873.00, resulting in additional tax due of 

$76,492.28. 

4. A Statement of Proposed Audit Changes was sent to the corporation at its address on 

June 2, 2004.  The statement was returned to the Division on June 16, 2004 marked “delivery 

attempted, addressee unknown.”  Failing to obtain a forwarding address for the business, the 

auditor sent the statement to petitioner’s home address, 35-29 Crescent Street, Long Island City, 

New York 11106. The auditor had obtained this address from petitioner in an earlier telephone 

conversation.  

5. On July 26, 2004, the Division issued to Natural Health Food a Notice of Determination 

of sales and use taxes due assessing tax in the amount of $76,492.28 for the period June 1, 2001 

through February 28, 2004, plus penalty and interest.  Penalties pursuant to Tax Law § 

1145(a)(1)(i) and (vi) were assessed based upon the large amount of underreporting, the failure 

to provide books and records and the underreporting of tax due in excess of 25% of the amount 

of sales and use tax that should have been reported.  On the same date, the Division issued to 

petitioner a Notice of Determination of sales and use tax assessing tax due of $76,492.28 for the 

period June 1, 2001 through February 28, 2004.  Interest and penalties pursuant to Tax Law 

§ 1145(a)(1)(i) and (vi) were also assessed.  Petitioner was assessed as an officer or responsible 

person of Nature Health Food pursuant to Tax Law §§ 1131(1) and 1133. 

http:$914,873.00
http:$76,492.28
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CONCLUSIONS OF LAW 

A.  The standard for reviewing a sales tax audit where external indices are employed was 

set forth in Matter of AGDN, Inc. (Tax Appeals Tribunal, February 6, 1997), as follows: 

a vendor . . . is required to maintain complete, adequate and accurate books and 
records regarding its sales tax liability and, upon request, to make the same 
available for audit by the Division (see, Tax Law §§ 1138[a]; 1135; 1142[5]; see, 
e.g., Matter of Mera Delicatessen, Tax Appeals Tribunal, November 2, 1989). 
Specifically, such records required to be maintained “shall include a true copy of 
each sales slip, invoice, receipt, statement or memorandum” (Tax Law § 1135).  It 
is equally well established that where insufficient records are kept and it is not 
possible to conduct a complete audit, “the amount of tax due shall be determined 
by the commissioner of taxation and finance from such information as may be 
available.  If necessary, the tax may be estimated on the basis of external indices . 
. .”  (Tax Law § 1138[a]; see, Matter of Chartair, Inc. v. State Tax Commn., 65 
AD2d 44, 411 NYS2d 41, 43).  When estimating sales tax due, the Division need 
only adopt an audit method reasonably calculated to determine the amount of tax 
due (Matter of Grant Co. v. Joseph, 2 NY2d 196, 159 NYS2d 150, cert denied 
355 US 869); exactness is not required (Matter of Meyer v. State Tax Commn., 
61 AD2d 223, 402 NYS2d 74, lv denied 44 NY2d 645, 406 NYS2d 1025; Matter 
of Markowitz v. State Tax Commn., 54 AD2d 1023, 388 NYS2d 176, affd 44 
NY2d 684, 405 NYS2d 454).  The burden is then on the taxpayer to demonstrate, 
by clear and convincing evidence, that the audit method employed or the tax 
assessed was unreasonable (Matter of Meskouris Bros. v. Chu, 139 AD2d 813, 
526 NYS2d 679; Matter of Surface Line Operators Fraternal Org. v. Tully, 85 
AD2d 858, 446 NYS2d 451). 

B. In this case, the record establishes the Division’s clear and unequivocal written request 

for books and records of the corporation’s sales for the period June 1, 2001 through February 28, 

2004. The business, in turn, failed to produce any of such records for the Division’s review.  As 

a result, the auditor reasonably concluded that the business did not maintain books and records 

that were sufficient to verify its gross and taxable sales for the audit period.  Having established 

the insufficiency of the books and records, the auditor properly resorted to external indices to 

determine sales and use tax liability, specifically using the method of a projection based on the 

amount of rent petitioner paid for the business location.  Such method is specifically provided for 
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under the second sentence of Tax Law § 1138(a)(1), and its application by the Division has been 

upheld as valid in numerous instances (see, Matter of A&J Gifts Shop v. Chu, 145 AD2d 877, 

536 NYS2d 209, lv denied 74 NY2d 603, 542 NYS2d 518).  Petitioner’s claim in this proceeding 

is that the auditors refused to examine the books and records he maintained.  This claim is not 

borne out by the testimony or documentary evidence in the record.  Hence, the only issue is 

whether petitioner has established that the amount of tax assessed as the result of the application 

of the Division’s method of audit was erroneous. 

C.  Subsequent to the hearing, petitioner produced the following records in an effort to 

establish that the amount of tax assessed was erroneous: bank statements for the months of 

October 2003 through February 2004; purchase receipts for some of the audit period; 

photographs depicting the business premises; canceled checks for a portion of the audit period; 

and a landlord tenant answer document from the Civil Court of the City of New York relating to 

a dispute between petitioner and his landlord for the month of August 2002. 

The records provided are insufficient to conduct an audit of the business in order to verify 

the correct amount of its sales.  Despite the use of a cash register to record business activity, 

including sales, cash register tapes were not provided.  The purchase records do not contain 

internal controls so as to determine if they represent the business’s complete purchases for the 

period provided.  No source documentation was provided that could assist in the determination 

of the correct amount of the business operation’s sales during the audit period. 

D. Petitioner argues that his landlord reduced his monthly rent by approximately 10% due 

to a disagreement over scaffolding that the landlord had erected over petitioner’s business.  In 

support of this allegation, petitioner produced two canceled checks showing payment to West 

72nd  Street Associates.  The checks provided were check # 1097, dated October 4, 2003, in the 
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amount of $3,767.00 and check # 1115, dated November 4, 2003, in the amount of $3,800.00. 

The rental checks presented by petitioner for the months of December 2003 and January 2004 

are for the same amounts as indicated in the letter provided by the landlord to the auditor.  More 

importantly, additional checks written by petitioner during the months of October and November 

2003 to the landlord make up the difference between the above-noted checks and the rent due as 

indicated in the landlord’s letter.  Therefore, petitioner has failed to establish any reduction in the 

amount of his rent during the audit period to warrant a reduction in the sales and use tax 

assessed. 

E.  Petitioner takes issue with the Division’s audit method and result because it is 

imprecise, suggesting that the auditor’s review of his records might have yielded a more accurate 

result.  In this case, the complete absence of any original sales records left the Division clearly 

justified in the method of audit chosen.  Moreover, petitioner’s suggested alternative that the 

auditor should have reviewed his records overlooks the fact that petitioner provided no records 

to establish the basis of the sales reported, and no source documentation which would have 

provided the Division with the means to verify the sales reported.  Ultimately, any imprecision in 

the results of an audit arising by reason of a taxpayer’s own failure to keep and maintain records 

of all of his sales as required by Tax Law § 1135(a)(1) must be borne by that taxpayer (Matter of 

Markowitz v. State Tax Commission, supra). 

F. Neither the documentation presented nor the testimony presented by petitioner rose to a 

level of clear and convincing evidence sufficient to show that the assessment was erroneous or 

that the audit methodology was unreasonable.  (See, Matter of Scarpulla v. State Tax Commn, 

120 AD2d 842, 502 NYS2d 113; Matter of Surface Line Operators Fraternal Org. v. Tully, 

supra.) The problem for petitioner is that there is no reason to believe that the documentation is 

http:$3,800.00
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sufficiently accurate to establish that the audit based upon the rent factor reached an erroneous 

result.  Had petitioner been able to demonstrate through source documentation that the reported 

sales were more accurate than the Division’s estimate generated by the rent factor, petitioner’s 

contentions might have had more credibility.  But the  inadequate and otherwise nonexistent 

records gave the Division the authority to use a method, which, although less than precise, was 

reasonably calculated to reflect the taxes due, and nothing that was produced or said clearly or 

convincingly challenged the audit methodology or the amount of tax determined to be due.  

G. Having concluded that the Division properly utilized an estimated audit methodology 

and that petitioner was unable to demonstrate that the results were erroneous, it must be 

determined if petitioner has established reasonable cause to abate the penalties imposed.  Tax 

Law § 1145(a)(1)(i) provides for penalty to be imposed where a person fails to pay over any tax 

within the time required by law.  Tax Law § 1145(a)(1)(vi) provides for penalty for the 

underreporting of tax due being in excess of 25% of the amount of sales and use tax that should 

have been reported.  The Division assessed penalty against petitioner under these sections.  Tax 

Law § 1145(a)(1)(iii) and 20 NYCRR 536.1(c) provide that the Division can remit the penalty if 

the failure to pay over the tax was due to reasonable cause. 

In establishing reasonable cause for penalty abatement, the taxpayer faces an onerous task 

(Matter of Philip Morris, Inc., Tax Appeals Tribunal, April 29, 1993).  Referring to the 

mandatory language of Tax Law § 1145(a)(1)(i), the Tribunal said that “the Legislature 

evidenced its intent that filing returns and paying tax according to a particular timetable be 

treated as a largely unavoidable obligation.”  (Matter of MCI Telecommunications Corp., Tax 

Appeals Tribunal, January 16, 1992.)  In the instant matter, petitioner neither maintained nor 

produced records as required, and those that were provided were without any source 
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documentation due to the lack of cash register tapes.  In addition, there was a substantial 

discrepancy between reported sales and audited sales as evidenced by the tax paid with the 

returns during the audit period and the tax found due as a result of the audit.  Petitioner has 

provided no basis upon which penalties, properly imposed, should be reduced or abated.  For all 

of these reasons penalties must be sustained. 

H.  The petition of Michael Constantini is denied, and the Notice of Determination dated 

July 26, 2004 is sustained.        

DATED:  Troy, New York
 February 1, 2007 

/s/   Thomas C. Sacca                         
ADMINISTRATIVE LAW JUDGE 
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