STATE OF NEW YORK

DIVISION OF TAX APPEALS

In the Matter of the Petition
of

DENNIS A. STARR ORDER
DTA NO. 817353
for Revision of a Determination or for Refund of Sales
and Use Taxes under Articles 28 and 29 of the Tax Law :
for the Period June 1, 1995 through May 31, 1997.

Petitioner, Dernis A Starr; 127 Seacord Road, NewRodhelle, New Yark 10804, filed a petition for revision of a determinetion o for
refund of sales and use taxes under Artides 28 and 29 of the Tax Lawfor the period Jure 1, 1995 throughMay 31, 1997. Pustart toa
Stipulation for Disoontinuance of Prooseding dated Decernrber 28, 2000 and Janvery 2, 2001, the aforenentioned proceeding wes settled and
disoontinoed. The Division of Tax Appeals issued an Crcker of Disoontinuance inthis rratter on Januery 18 2001, By petition dated and filed
February 20, 2001, petitioner, appearing by his representative, Nancy Chessiran, Bq, nrade an application for costs under Tax Law§ 3030.
The Division of Taxation, appearingby Barbera G Bllet, Fsq, (Jom E Mithews, Bq, of counsdl), filed an afficvit in oppositionon Mirch
1, 2001, which date began the 0y period far the issuance of this arcr.

Basedupon petitioner’s application for aosts, the Divisian’s affidavit in opposition, the parties” stipulation for disoontinuance and all
pleadings and docunrerts subritted in connection with this rratter, Thonas C Sacca, Adninistrative LawJudgg, renders the following arcr:
ISSUE
Whether petitioner is ertitled toan award of aosts purstart to Tax Law§ 3030
FINDINGS OF FACT
1. Petitioner; Dennis A Starr; filed his petition inthis natter with the Division of Tax Appeals anar about Septerrber 30, 199, The
petition refers to eight notice runbers (LO14927470 through LO14927477) and hes attached thereto a conciliation arder sustaining the eight

statutary notices.
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2 The current natter hes its besis in deferred payrrent agreenents entered into in 1994 between the Division of Taxation
(‘Divisian”) and Razmataz, Irc., a caporation of which petitioner held the office of presicert. In Septerrber 1994 the accourtart for the
carparation advised the tax conpliance agents of the Division thet there was a problemwith the application of paynents being nade purstart
tothe defarred paynent agreenents. The nisapplication of paynents issie continued through a candiliation conference in 1995 and the
issuance of anotice of cdetemrination and the filing of a petitionin 199. Firlly, at aneeting in June 1997, petitioner was able tocavince an
attamey framthe Divisian’s Office of Counsdl thet the Divisian’s conputation of the application of paynents wes inemrar. In Augist 1997,
the Division’s attomey advisad petitioner thet the officer assessrents would be canoeled and thet the peynrents relating to the defarred paynent
arangenrent thet were nrisapplied would be reapplied. The attamey also executed a Notioe of Cancellation of Determinetion and
Disoontinuance of Prooseding relating to the officer assessnerts,

3. Trereapplication of the rrisapplied paynrents wes never dore by the Division. This resulted inthe issuance of the eight notioes of
cetenination for the period Jure 1,1995 through My 31, 1997, Followinga petition and a neeting with attomeys fromithe Divisian’s Office
of Coursel in Deoerrber 2000, inwhich petitioner set farthall the problens with the nisapplication of payrrents, a Stipulation of
Disoontinuance of Proceeding was entered irto by the perties which, ineffect, canoeled the eight notices of detemiretion. The stipulation
provided  thet pursuant to Tax Law§ 3030 retther perty is tobe deened aprevailing party . . . > ChJanvary 18 2001, the Division of Tax
Appeals issued an Qrder of Disoortinuance canoeling the eight notices of cetermiretion. The orcer firther steted thet  pjursuart tothe
Stipulation of Disoortinuance executed by the parties, petitioner hes waived his rights to apply for costs and fees under Tax Law§ 3030, . ...
This arckr carstituted the firal judgyrent inthis nvatter for porposes of Tax Law§ 3030

4. Uponreceiving the proposed Stipulation of Discontinvance framthe Office of Coursel s attamey, petitioner’s represertative
contacted the attamey and dyjected to the inclusion of the darse which reqired petitioner to give up his rights uncer Tax Law§ 3030, The
(Office of Coursdl s attamey responded thet it was *Standband office procedure” to indlude such dause and also provided sone infomationan
thelegal requirernrert that petitioner establish thet the Conmissianer’s position at the tine thet the notices were issued wes ot substartially
Justified Inarder toavoid cortinued legal experses, petitioner agreed to the proposed Stipulation of Disoontinuance.

CONCLUSIONS OF LAW



A TaxLaw§30B0@) provices, generally, as follows:

Inany admnistrative ar court proocseding whichis brought by ar agairst the comissianer incomection with the
ceteiration, collection, ar refird of any tax, theprevailing party nay be awarded ajudenent or settlenert for:

(D) reasonable administrative costs inoedincomection with such administrative proceeding
within the departirent, and

(2) reasanable litigation costs incured inconnection with such court proceeding, (Bphesis addad )
Prevailing party is defined far paposes of section 3030(c)5) as follows:

(&) Ingereral. The tam frevailing perty” rrears any party inany proceeding to which [ Tax Law§ 3030(@)]
applies (other than the conissianer ar any areditar of the taxpayer imvolved):

(1) who(I) hes substartially prevailed with respect to the anourt incontroversy, ar (1) hes substartially prevailed
with respect tothe nost significant issue ar set of issues presented and

(i) who (I) within thirty dhays of final judenent inthe action, submits to the court an application for fees and other
expenses which shows thet the party is a prevailing perty and is ligible toreceive an amard under this section, and the
anount sought, including an itemized statenrent froman attomey ar expert witness represerting ar appearing an behalf of
the party stating the actual tine expended and the rate at which foes and other experses were conputed. . . and () isan
individual whose ret warth did not exceed twonillion dollars at the tine the civil action ves filed. . . . (Tax Law§
3030[c][5])

Asrdevart herein reasonable administrative costs inchudereasanable fees paid in comection with the adinistrative
procceding (see, Tax Law§ 3030[c][2][B]). This term*‘anty inclucks costs inanmed onar after the dite of the. . . doounent givingrisetothe
texpayer’s right toa hearing” (Tax Law§ 3030[c][2][B]). Statutary references to“ attamey’s foes” include “ fees for the services of an
individial (whether ar not anattamey) who is autharized to practice befare the division of tax appeals” (Tax Law§ 3030[c][3)]).

Tax Law$§ 3030 becane effective Septenber 10, 1997 and applies to“ any administrative ar court proceeding conmenced after the
date this act shall have beoone alaw?” (see, L1997, ch 577, § 56).

B Petitianer’s application for oosts mst be rejected becarse petitioner hes failed to showthet he wes a“ prevailing perty”” as thet
termis defined in Tax Law§ 3030(c)5). Infact, the Stipulation of Discontinuance signed by petitioner’s represertative stated thet “ pursuent
to Tax Law§ 3030 neither perty is to be deened aprevailing party . . . . As evidenced by the conversation held between the attamey for the

Division and petitioner’s representative, petitioner;, through his attomeyy, wes well aware of this dase inthe stipulation
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C Petitioner assats thet he agread to the settlenent, which incluced the specific waiver of his right toapply for adninistrative oosts
and fees, because he could ot afford additional legal expenses. According topetitianer this decision toavoid further expenses by settling the
Tratter corstitutes econanric duress which renders the stipulation of discontinuance voideble. A cartract nay not be avoided nerely becase a
person wes induoed to ernter it by reason of the pressure of business cirounstances not causad by the other perty (21 NY Jur 2d, Contracts, §
129). Here, petitioner nvade the dacision tosettle this ratter to save additional legal oosts, a decision thet alnest all litigants are faced with at
aetinearancther. The oppartunity to save future legal aosts by agreeing toa settlenent of the natter is just ane of the factars tobe
carsicered when deciding whether such a settlenvent is advantageows. Toreopen the natter anthese grounds would undemine the need for
firality of proceedings. The Tax Appeals Tiiburl stated, inMatter of Brahms (Tax Appedls Tiibural, July 3, 1997, confirmed
256 APd &2, 681 NYSXd 69), thet:
[while it maty be appropriate to reopen a dlosed natter in extraordinery cirounstanoes, the need for firality of
Jproocedings requires “ a strict viewof attenpts by either petitioners ar the Division toreqpen ar toreargue natters which
havebeendosed’ (Matter of D & C Glass Corp., Tax Appeals Tribural, Jure 11, 1992).
Petitioner has not established any extraordineary ciraunstanoes which would warrant reopening this niter.
D Addressing the attenyt by petitioner toset asice the stipulation itself, there is insufficiert evidence inthe recardtodoso.
Stipulations are generally not overtumed exoept inthe st unseal of airaunstances, The Court of Appeals stated, in Hallock v.
State of New York (ANY2d224, 485 NYSXd 510), thet:
[sltipulatiars of settlenert are favared by the courts andnct lightly cast asice (see Matter of Galasso, 35
NY2d319, 361 NYS2d &71). . . . Oy where there is case sufficiert toimvalichte a cortract, suchas fraud collusion,
mistake ar accickrt, will a party be relieved fromthe consaquences of a stipulation made duing litigetion (M atter
of Frutiger, 9NY2d 143, 324 NYS2d 36).
Petitioner hes failed to establish any evidence of fraud, odllusion, nistake ar accidert, and therefare the stipulation between the perties
cannot be set asice:
E Petitioner’s application for costs is denied

DATED: Troy, New York
May 10, 2001



/s/  Thomas C. Sacca
ADMINISTRATIVE LAW JUDGE
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