
STATE OF NEW YORK 

DIVISION OF TAX APPEALS 
________________________________________________ 

In the Matter of the Petition : 

of : 

MIRA OIL CO., INC. : DETERMINATION 

for Review of a Determination or for Refund of :

Motor Fuel Tax under Article 12-A of the Tax

Law for the Period January 1980 through April :

1982.

________________________________________________


Petitioner, Mira Oil Co., Inc., 53 South Main Street, Spring Valley, New York 10977, filed 

a petition for review of a determination or for refund of motor fuel tax under Article 12-A of the 

Tax Law for the period January 1980 through April 1982 (File No. 800475). 

A hearing was commenced before Jean Corigliano, Hearing Officer, at the offices of the 

State Tax Commission, Two World Trade Center, New York, New York on October 29, 1986 at 

1:15 P.M., and continued to conclusion at the offices of the State Tax Commission, Building #9, 

W. A. Harriman State Office Building Campus, Albany, New York, on November 25, 1986 at 

10:30 A.M., with all briefs to be submitted by September 2, 1987. Petitioner appeared by 

Birbrower, Montalbano, Condon, Seidenberg & Frank, P.C. (Richard H. Sarajian, Esq., of 

counsel). The Audit Division appeared by John P. Dugan, Esq. (Patricia L. Brumbaugh, Esq., of 

counsel). 

ISSUES 

I.  Whether, as the result of a field audit, the Audit Division properly determined the 

amount of motor fuel tax due. 

II.  Whether penalties should be abated. 

FINDINGS OF FACT 

1. Petitioner, Mira Oil Co., Inc. ("Mira Oil"), is a New York corporation which is in the 

business of distributing motor fuel. It was petitioner's practice to purchase motor fuel from 

various suppliers in New Jersey and to deliver the product to retail service stations in New 



Jersey, portions of lower New York State and Connecticut. 

2. On December 27, 1982, the Audit Division issued a Notice of Determination of Tax 

Due under Motor Fuel Tax Law against petitioner, stating that it had been determined on the 

basis of a field audit that additional tax was due in the amount of $317,073.44, plus penalty of 

$46,609.80, for a total amount due of $363,683.24. 

3. In the course of the audit, the Audit Division requested an opportunity to examine the 

purchases journal, disbursements journal and invoices for the purchase of motor fuel. Thereafter, 

petitioner provided a purchases journal for the period August 1980 through June 1981. The 

purchase invoices were in boxes in order of suppliers. However, they were not complete and 

there was no summary of the invoices. 

4. The Audit Division attempted to perform a test period audit which proved unavailing 

because of the numerous discrepancies between the purchase invoices and the purchases journal. 

Further, a test period audit could not be performed due to petitioner's practice of purchasing 

gasoline in a random fashion from the least expensive supplier. The Audit Division was 

therefore unable to obtain the required purchase information from a specific supplier. 

5. Eventually, the Audit Division compiled the purchase orders from each supplier, placed 

them in chronological order and summarized them. The Audit Division then attempted to 

ascertain whether the gasoline was delivered in New York, New Jersey or Connecticut. 

6. The Audit Division examined the MT-123's1 with respect to petitioner, compared them 

with petitioner's invoices and found many discrepancies. In an attempt to resolve these 

discrepancies, the Audit Division visited the offices of some of petitioner's suppliers and 

summarized the suppliers' records to determine whether fuel was sold in New York, New Jersey 

or an undisclosed location. Thereafter, the Audit Division considered gasoline delivered in New 

1The Audit Division prepares a form known as an MT-123. This form lists 
the receipts of motor fuel by a distributor as reported on the returns of 
a supplier. 



York or to an undisclosed location to be taxable. 

7. The Audit Division identified motor fuel purchased from eleven suppliers as subject to 

tax.2  The Audit Division concluded, on the basis of an audit of the suppliers' records, that tax 

was due when petitioner's receipts of motor fuel which did not include payment of New York 

motor fuel tax ("tax-free receipts") exceeded those receipts of fuel reported on petitioner's motor 

fuel tax returns. 

8. The Audit Division found that petitioner did not report any motor fuel imported into 

New York from Lebel Oil Corp., A. Tarricone, Inc. or G. E. Warren. Most of the fuel purchased 

from A. Tarricone, Inc. was delivered in New Jersey. Nevertheless, petitioner did not report 

those purchases of fuel from A. Tarricone, Inc. which were delivered in New York. 

9. Petitioner's records disclosed that on many occasions its purchases of motor fuel from 

Lebel Oil Corp. for January 1980 through September 1980 included payment of New York tax. 

However, Lebel Oil Corp. was not registered as a distributor under Article 12-A of the Tax Law 

during this period of time. Consequently, the Audit Division treated all of petitioner's receipts of 

fuel from Lebel Oil Corp. as subject to tax. 

10. In August 1984 and November 1986, petitioner submitted additional documentation 

which revealed that additional gallons of motor fuel were delivered to locations other than New 

York or that the applicable tax had been paid. As a result, the Audit Division agreed to reduce 

the gallons subject to tax by 453,975 gallons and 196,896 gallons, respectively. 

11. After the assessments were issued, petitioner requested that Kimber-Allen Petroleum 

Corporation ("Kimber-Allen") provide it with a listing of petitioner's purchases for the period 

January 1, 1981 through April 30, 1982. According to Kimber-Allen's response, it sold 

7,469,286 gallons of fuel to petitioner during the period July 1981 through January 1982. 

Petitioner then compared this record with its available sales invoices and bills of lading to 

2These suppliers were Ashland Oil Co., Atlantic-Richfield, Bulk Sales Corp. 
of New Jersey, Coastal State Marketing, General Oil Distributors, Inc., 
Gulf Oil Corporation, Kimber-Allen Petroleum Corporation, Lebel Oil 
Corporation, Marin Motor Oil, Inc., A. Tarricone, Inc. and G. E. Warren. 



ascertain where the fuel was delivered. As a result, petitioner was able to account for the 

delivery of 7,178,599 gallons of fuel, which represented approximately 96 percent of the fuel 

which Kimber-Allen purportedly sold to petitioner for the period July 1981 through January 

1982. 

12. Petitioner's analysis revealed that of the 7,178,599 gallons accounted for, as described 

above, 195,351 gallons were delivered to Connecticut and 1,761,7733 gallons were delivered to 

New Jersey. The discrepancy arose because it was Kimber-Allen's practice to report all gallons 

as delivered to New York when a load of gasoline was split between New York and New Jersey 

and a majority of the load was delivered to New York. Petitioner's review also disclosed that it 

was Kimber-Allen's practice to report all gallons which were actually delivered to Connecticut as 

gallons delivered to New York. Petitioner's accountant was unable to account for the disposition 

of 290,687 gallons of fuel purchased from Kimber-Allen during the period July 1981 through 

January 1982. 

13. The asserted deficiency of motor fuel tax for the period July 1981 through January 

1982 with respect to purchases from Kimber-Allen was premised upon the failure to report 

1,030,868 gallons subject to tax.  During the same period, it is undisputed that petitioner paid tax 

to New York on 4,656,450 gallons received from this supplier. 

14. On its motor fuel tax return for February 1982, petitioner inadvertently included 

12,542 gallons of gasoline which were delivered to New Jersey. 

15. Petitioner reported on its return for October 1981 that it purchased 152,291 gallons of 

motor fuel subject to tax from Coastal States Marketing ("Coastal").  However, Coastal's records 

disclose that petitioner purchased 31,438 gallons of motor fuel subject to tax for the same period. 

The discrepancy was due to petitioner's having erroneously reported as purchases subject to tax 

from Coastal the purchase of 121,147 gallons from Kimber-Allen for which no tax was due. 

3It appears that there was an arithmetic error in petitioner's brief. 
Consequently, a different figure is used here. 



16. Petitioner's accountant reviewed Arco's invoices for the month of November 1981 and 

found instances where petitioner was assessed tax on gallons of fuel which were not delivered in 

New York and other instances where no tax was assessed on gallons of fuel which were 

delivered in New York. The net result was that the Audit Division assessed tax on 34,000 

gallons of fuel which were not delivered in New York. 

SUMMARY OF PETITIONER'S POSITION 

17. At the hearing, petitioner asserted that, as the result of a duplication, the portion of the 

assessment relating to Bulk Sales Corp. of New Jersey was excessive by 17,002 gallons. 

However, in support of this proposition, petitioner offered only inconclusive summary schedules. 

18. Petitioner maintains with respect to the unaccounted for 290,687 gallons of motor fuel 

from Kimber-Allen (see___ Finding of Fact "12"), that if these gallons were delivered to 

locations in the same proportion as those gallons sold during the months of July 1981 through 

January 1982, then a certain amount of the unaccounted for 290,687 gallons of fuel were sold to 

parties located in places other than New York. 

19. In its brief, petitioner argued that the Audit Division agreed to an adjustment involving 

the delivery of 43,053 gallons of motor fuel by Arco Inc. However, the record does not establish 

that said adjustment was accepted by the Audit Division. Petitioner also argued in its brief that 

either New York or New Jersey tax was paid on a substantial portion of the remaining gallons 

and that the penalty should be abated. 

CONCLUSIONS OF LAW 

A. That since petitioner is a corporation which imports or causes to be imported motor 

fuel for "use, distribution, storage or sale" within New York, it is a "distributor" within the 

meaning of Tax Law § 282.1. 

B.  That Article 12-A of the Tax Law requires distributors, such as petitioner, to "keep a 

complete and accurate record of all purchases and sales or other dispositions [of motor fuel]" 

(Tax Law § 286.1; Matter of Petroleum Sales and Service, Inc. v. Bouchard, 98 AD2d 882, affd 

64 NY2d 671). In this instance, it is clear that petitioner's records were not "complete and 



accurate".  The failure of petitioner's recordkeeping is evidenced by, among other things, the 

discrepancies between the purchases journal and the purchase invoices, the failure to maintain a 

purchases journal throughout the audit period and the failure to maintain the purchase invoices in 

a manner which would permit an audit. The inaccuracy of petitioner's records is also evidenced 

by petitioner's having reported purchases from Kimber-Allen as purchases from Coastal. In view 

of the inadequacy of petitioner's records, it was permissible to utilize the records of third parties 

to ascertain petitioner's tax liability. 

C. That the Audit Division is directed to modify the amount of tax asserted to be due on 

the basis of the agreement described in Finding of Fact "10". 

D. That the burden of proof is on petitioner to establish that the Audit Division erred in its 

determination of additional tax due (cf__. Matter of Petroleum 

Sales and Service, Inc. v. Bouchard, supra). On the basis of Findings of Fact "11" through "13", 

petitioner has established that the asserted deficiency pertaining to receipts of gasoline from 

Kimber-Allen was excessive by the amount of 175,156 gallons. This amount is calculated as 

follows: 

Gallons petitioner purchased from Kimber-Allen 7,469,286

Gallons delivered to New Jersey 1,761,773

Gallons delivered to Connecticut  195,351

Gallons delivered to New York upon which


tax was paid 4,656,450 6,613,574

Maximum number of gallons subject to tax  855,712


Gallons upon which assessment was based 
during period July 1981 - January 1982 1,030,868 

Maximum number of gallons subject to tax  855,712 
175,156 _______ 

E. That it is reasonable to conclude that the unaccounted for 290,687 gallons of gasoline 

purchased from Kimber-Allen (see___ Finding of Fact "12") were delivered to locations in the 

same proportion as those gallons sold during the months of July 1981 through January 1982. 

Accordingly, on the basis of Finding of Fact "12", it is found that 79,251 gallons of motor fuel 

were delivered to locations other than New York and that the gallons subject to tax from Kimber-

Allen should also be reduced by this amount. Moreover, on the basis of Finding of Fact "14", the 



number of gallons found subject to tax from Kimber-Allen should be further reduced by 12,542 

gallons. 

F.  That, on the basis of Findings of Fact "15" and "16", petitioner has established that it is 

entitled to an adjustment in its favor of, respectively, 121,147 gallons and 34,000 gallons. 

G. That, on the record presented, petitioner has not established that any additional 

adjustments are warranted. It is noted that the fact that petitioner paid New York tax to its 

suppliers on some of its purchases is of no consequence.  As a distributor, petitioner is liable for 

paying the tax to New York (Tax Law § 287; Matter of Mira Oil Co. v. Chu, 114 AD2d 619, 

appeal dismissed 67 NY2d 756, lv denied 68 NY2d 602). 

H. That in view of petitioner's failure to take adequate steps to comply with the 

recordkeeping requirements set forth in Article 12-A of the Tax Law, petitioner has not set forth 

sufficient basis to warrant the remission of penalties. 

I.  That the petition of Mira Oil Co., Inc. is granted to the extent indicated in Conclusions 

of Law "C", "D", "E" and "F"; the Audit Division is directed to modify the Notice of 

Determination of Tax Due under Motor Fuel Tax Law, issued December 27, 1982, accordingly; 

and except as so granted, the petition is in all other respects denied. 

DATED: 	Albany, New York 
March 24, 1988 

______________________________________ 
ADMINISTRATIVE LAW JUDGE 


