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STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 

                          In the Matter of the Petition :

 of :

                       ANGEL DIAZ 

for Redetermination of a Deficiency or for Refund of New 
York State Personal Income Tax under Article 22 of the 
Tax Law for the Years 1998 and 2000. 

: 

: 

: 

DECISION             
                               DTA NO. 822877 

Petitioner, Angel Diaz, filed an exception to the determination of the Administrative Law 

Judge issued on July 29, 2010.  Petitioner appeared pro se. The Division of Taxation appeared 

by Daniel Smirlock, Esq. (Kevin R. Law, Esq., of counsel). 

Petitioner did not file a brief in support of his exception.  The Division of Taxation did not 

file a brief in opposition.  Petitioner filed letter in lieu of a formal reply brief.  Oral argument was 

not requested. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision.

  ISSUE 

Whether the Division of Taxation properly denied petitioner’s claim for credit or refund 

for the 1998 and 2000 tax years on the basis that the claims were filed after the expiration of the 

applicable statute of limitations for credit or refund. 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge.  These facts are set forth 

below. 

Petitioner, Angel Diaz, was employed at the Woodhull Medical Center, Brooklyn, New 

York, in 1998, prior to his incarceration in the Massachusetts Correctional Institution (MCI) on 

November 6, 1998, where he remains to date without interruption.  

During 1998, prior to his incarceration, petitioner earned $25,932.54, and had New York 

State and City income taxes withheld totaling $1,453.00.  Petitioner claims that in July 1999, he 

requested a copy of his W-2 for 1998 and income tax forms in order to file applicable tax returns 

for 1998, though there is no documentation of such request in the record.  Petitioner submitted a 

copy of the envelope from the Division of Taxation (Division) in which he received the forms, 

but not the W-2, postmarked August 2, 2009. 

In 2000, petitioner was paid $6,766.27 for wages earned in 1998 that had never been paid 

to him. New York State and City income taxes withheld on the wages totaled $717.84. 

On or about January 22, 2001, petitioner corresponded with the IRS explaining that he 

could not file his 1998 income tax return because he did not have the wage information he 

needed to file, or the tax return for the previous year, 1997.  He informed the IRS that he was 

incarcerated in a Massachusetts correctional facility.  

The IRS responded on or about February 2, 2001, indicating that it was unable to fulfill 

petitioner’s request without additional information, including a completed Form 4506, payment 

and certain identification that served to verify his signature. 
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On or about February 8, 2001, petitioner filed Form 4506, Request for Copy or Transcript 

of Tax Form, with the Internal Revenue Service (IRS), in an attempt to acquire transcripts or 

copies of his Form 1040 for 1997, 1998 and 1999.  

In response to petitioner’s February 8, 2001 submission, the IRS contacted petitioner for 

additional information. When it was not received, on or about April 18, 2001, the IRS closed 

petitioner’s file concerning this request, indicating that the required identification was still absent 

and must be provided if petitioner reapplied.  Petitioner did not have the requisite identification 

to send to the IRS. 

When petitioner could not acquire his W-2s, he filed his federal income tax returns for 

1998 and 2000, using the last pay stubs from his former employer, and received refunds from the 

IRS for both years. 

Petitioner corresponded with the Division in a letter dated September 11, 2008, requesting 

information on how to claim his refunds for 1998 and 2000. 

On or about October 22, 2008, petitioner filed the following: 

a. A New York State Resident Income Tax Return, Form IT-200, for tax year 1998, 

reporting wages of $25,932.54, and claiming a refund in the amount of $788.61. 

b. A New York State Resident Income Tax Return, Form IT-200, for tax year 2000, 

reporting wages of $6,766.27, and claiming a refund in the amount of $717.84. 

Included with petitioner’s returns was a copy of his September 11, 2008 correspondence. 

The Division issued a Notice of Disallowance to petitioner pertaining to tax year 1998,2 

2   The record does not reflect that a Notice of Disallowance was issued for tax year 2000, and there is no 

other evidence that the Division acted upon petitioner’s refund claim for 2000.  Since the Division failed to act upon 

petitioner’s claim for refund for tax year 2000 within six months after the claim was filed, it is deemed denied, giving 

petitioner the right to file a petition pursuant to Tax Law § 689(c)(3)(A).  Thus, the Division of Tax Appeals has 

jurisdiction over tax year 2000, as well. 
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dated January 26, 2009, disallowing petitioner’s claimed refund of $788.00, stating that: 

The Tax Law provides for the granting of a refund or credit if the request is filed 
within three years from the time the return was required to be filed or within two 
years from the time the tax was paid, whichever is later. 

Our records show the return on which you requested a refund or credit was filed 
beyond the statute of limitations as prescribed by the Tax Law. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

The Administrative Law Judge denied petitioner’s claim, because the refund request was 

filed after the applicable statute of limitations expired. 

ARGUMENTS ON EXCEPTION 

Petitioner raises largely the same arguments on exception as he raised below.  Petitioner 

argues that the time frames provided in Tax Law former § 687(a) and § 687(i) should not apply 

and a refund should be granted.  Petitioner further argues that the foregoing statute should be set 

aside because he was unable to acquire the requisite forms and guidance due to his incarceration 

in Massachusetts. 

The Division maintains that the determination should be affirmed because petitioner failed 

to present any argument justifying modification of the determination.  The Division maintains 

that it properly denied petitioner’s refund claims for 1998 and 2000 because those claims were 

filed beyond the expiration of the relevant period. 

OPINION 

The relevant limitation periods on making an application for a tax refund are found within 

Tax Law former § 687.  

(a) General. --Claim for credit or refund of an overpayment of income tax shall be 
filed by the taxpayer within three years from the time the return was filed or two 
years from the time the tax was paid, whichever of such periods expires the later, 
or if no return was filed, within two years from the time the tax was paid. If the 
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claim is filed within the three year period, the amount of the credit or refund shall 
not exceed the portion of the tax paid within the three years immediately 
preceding the filing of the claim plus the period of any extension of time for filing 
the return . . .  If the claim is not filed within the three year period, but is filed 
within the two year period, the amount of the credit or refund shall not exceed the 
portion of the tax paid during the two years immediately preceding the filing of 
the claim . . . Except as otherwise provided in this section, if no claim is filed, the 
amount of a credit or refund shall not exceed the amount which would be 
allowable if a claim had been filed on the date the credit or refund is allowed. 

* * * 

(e) Failure to file claim within prescribed period.--No credit or refund shall be 
allowed or made, except as provided in subsection (f) of this section or subsection 
(d) of section six hundred ninety, after the expiration of the applicable period of 
limitation specified in this article, unless a claim for credit or refund is filed by the 
taxpayer within such period. Any later credit shall be void and any later refund 
erroneous. No period of limitations specified in any other law shall apply to the 
recovery by a taxpayer of moneys paid in respect of taxes under this article.3 

* * * 

(i) Prepaid income tax.--For purposes of this section, any tax paid by the taxpayer 
before the last day prescribed for its payment, any income tax withheld from the 
taxpayer during any calendar year, and any amount paid by the taxpayer as 
estimated income tax for a taxable year shall be deemed to have been paid by him 
on the fifteenth day of the fourth month following the close of his taxable year 
with respect to which such amount constitutes a credit or payment. 

Tax Law former § 687(a) required petitioner to file his claim for refund within the later of 

three years from the time his return was filed, or two years from the time the tax was paid.  For 

the years 1998 and 2000, the only tax payments made by petitioner were the amounts withheld 

from his wages for those years.  Under Tax Law § 687(i), the amounts of these withholdings 

were deemed paid on April 15, 1999 and April 15, 2001, respectively.  Petitioner’s returns for tax 

years 1998 and 2000 were filed on October 22, 2008 and included a letter requesting refunds for 

3 The specified exceptions, Tax Law § 687(f) and § 690(d), do not apply to this case since there is no 

deficiency at issue in this proceeding. 
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those years.  As the applications for refund were filed on the same date as petitioner’s returns, 

they are timely pursuant to Tax Law former § 687(a). 

The Administrative Law Judge correctly upheld the Division’s denial of petitioner’s 

refund application because of the limitations within Tax Law former § 687. Under the foregoing 

Tax Law former § 687(a), the refund amount is limited to the amount of taxes paid within the 

three years immediately preceding the filing of the refund claim.  In petitioner’s case, this would 

be the years 2005, 2006 and 2007.  Petitioner paid no taxes during those years.  Although he 

made a timely application for refund, petitioner was not entitled to the refund of amounts paid 

during 1998 and 2000 because these years are beyond the three year period permitted under Tax 

Law former § 687(a).  Accordingly, the Division properly denied petitioner’s refund claims. 

While it is unfortunate that petitioner cannot be refunded his overpayments, the statute 

requires this conclusion.  Tax Law § 687(e) specifically provides that: 

No credit or refund shall be allowed or made, except as provided in 
subsection (f) of this section or subsection (d) of section six hundred 
ninety, after the expiration of the applicable period of limitation specified 
in this article, unless a claim for credit or refund is filed by the taxpayer 
within such period. Any later credit shall be void and any later refund 
erroneous.  No period of limitations specified in any other law shall apply 
to the recovery by a taxpayer of moneys paid in respect of taxes under this 
article. 

Accordingly, the Tax Appeals Tribunal lacks the authority to contravene the clear 

language and intent of Tax Law former § 687.  As such, the balance of petitioner’s arguments are 

rendered moot. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Angel Diaz is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Angel Diaz is denied; and 
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4. The Notice of Disallowance dated January 26, 2009 is sustained. 

DATED: 	Troy, New York
       March 17, 2011 

/s/ 	 James H. Tully, Jr.     
                                       James H. Tully, Jr.

 President 

/s/   Carroll R. Jenkins
                                       Carroll R. Jenkins
                                       Commissioner 

/s/   Charles H. Nesbitt
                                       Charles H. Nesbitt
                                       Commissioner 
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