
STATE OF NEW YORK

TAX APPEALS TRIBUNAL
                                                                                               

                     In the Matter of the Petition :

                                 of :

   EASYLINK SERVICES INTERNATIONAL, INC. :           DECISION
            DTA NO. 821440

for Revision of a Determination or for Refund of Sales :
and Use Taxes under Articles 28 and 29 of the Tax Law
for the Period March 1, 2001 through May 31, 2004. :
                                                                                                

The Division of Taxation filed an exception to the determination of the Administrative

Law Judge dated June 26, 2008 in the matter of Easylink Services International, Inc.  Petitioner

appeared by KPMG, LLP (Arthur C. E. Burkard, Esq. and Russell D. Levitt, Esq., of counsel). 

The Division of Taxation appeared by Daniel Smirlock, Esq. (James Della Porta, Esq., of

counsel).

The Division of Taxation filed a brief in support of its exception.  Petitioner filed a brief in

opposition.  The Division of Taxation filed a reply brief.  Oral argument, at the request of the

Division of Taxation, was held on January 28, 2009 in New York, New York.

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the

following decision.

ISSUES

I.  Whether petitioner’s sales of various types of electronic data services are subject to the

imposition of sales and use taxes as taxable services of telephony and telegraphy pursuant to Tax

Law § 1105(b)(1)(B).
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 Footnote 1contained in the Administrative Law Judge’s determination has been deleted as irrelevant.1

 This fact has been modified to delete irrelevant information contained therein.2

II.  Whether certain purchases of various items of tangible personal property, which the

Division of Taxation during audit treated as exempt under the telecommunications exemption,

may now be treated as taxable if petitioner prevails on Issue I.

III.  Whether the Division of Taxation properly allocated receipts subject to tax between

intrastate and interstate sales if it prevails on Issue I.

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for facts "1," "4,"

"18," "19" and " 21" which have been modified.  Findings of fact "17" and "22" have been

deleted as unsupported by the record.  The modified findings of fact and the remaining facts are

set forth below.1

We modify finding of fact "1" to read as follows:

After a lengthy audit, the Division of Taxation (Division) calculated additional
sales tax due from petitioner of $560,095.35 based upon “after audit” gross sales
of $19,002,312.00, of which “after audit” taxable sales were $6,387,372.00, as
compared to zero taxable sales reported.  The audit report shows “an agreed
amount” of $262,736.64 or 47% of the additional sales tax calculated due, which
includes additional sales tax of $226,379.55 due on voluntary disclosure
agreement (VDA) sales of $2,889,035.00, as detailed in the findings of fact below. 
This agreed amount also included sales tax due of $18,141.66 on purchases of
assets totaling $213,431.29, and sales tax due of $18,215.43 on expense purchases
totaling $214,299.17.2

The disagreed portion, totaling $297,358.71, was asserted due against petitioner, Easylink

Services International, Inc., by the issuance of four notices of determination, each dated March

28, 2005, as follows.  The first notice, with an Assessment ID # L-025144336, asserted sales and

use taxes due of $161,132.37, plus penalty and interest, on fax/telex sales for the period March 1,
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2002 through May 31, 2004.  The second notice, with an Assessment ID # L-025144337,

asserted sales and use taxes due of $48,260.70, plus interest, on EDI (electronic data interchange)

sales for the period March 1, 2001 through May 31, 2004.  The third notice, with an Assessment

ID # L-025144338, asserted sales and use taxes due of $85,187.22, plus interest, on e-mail

services for the period March 1, 2001 through May 31, 2004.  The fourth notice, with an

Assessment ID # L-025144339, asserted sales and use taxes due of $2,778.42, plus interest, for

the period March 1, 2001 through May 31, 2004, representing school district taxes due on the

sale of telephony.

In March of 2003, prior to the commencement of the audit, petitioner by its representative,

KPMG, LLP (KPMG), entered into a VDA for the period February 2001 through July 2002 with

the Division.  By KPMG’s letter dated August 16, 2002, without disclosing petitioner’s name,

the business was described as “out-of-state” with the following operations:

[Petitioner] is a global provider of outsourced electronic messaging services to
enterprises and service providers.  These services include teletypewriter exchange
service, email, EDI [electronic data interchange] and fax messaging.  The
Taxpayer has employees present in New York State along with some computer
servers and other equipment necessary to process and store its clients e-mail
messages.  The Taxpayer owns telecommunications equipment and leases
transmission lines from independent third-party telecommunications providers as
part of its operations.

Petitioner’s business was purchased by Swift Telecommunications, Inc., for

$50,000,000.00 from AT & T in February, 2001, where it had functioned as a division of AT & T

under the name Easylink Services.  The services provided by AT & T Easylink Services were

described at the time of this purchase, in an announcement by International Telecommunications

Intelligence, as follows:

AT & T Easylink provides telex, fax, e-mail, EDI (B2B), and other value-added
messaging services to over 30,000 business customers worldwide.  It has
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 Finding of fact "4" was modified to accurately reflect the quoted paragraph from the announcement3

referenced therein.

operations in the US, UK, France, and Germany and direct interconnect
agreements and leased-lines to 115 countries worldwide.3

Because Easylink was a recognizable name, Swift Telecommunications, Inc., continued to use

the name for the business it purchased from AT & T, although there is some confusion in the

record concerning petitioner’s corporate name.  The “legal name of vendor” shown on the sales

tax returns dated December 27, 2002 filed by petitioner pursuant to its VDA is Swift Easylink

Co., Inc.  In contrast, petitioner’s New York corporation franchise tax returns for 2001 through

2004 were filed under the name of Easylink Services International, Inc., and show a “date of

incorporation” of January 31, 2001.  To add to the confusion, petitioner’s witness referred to his

employer, which purchased Easylink from AT & T as “Mail.Com.”  In any event, the use of the

term “petitioner” in this determination will reference the entity that came into existence when

petitioner’s business was purchased from AT & T in 2001.

Upon its purchase of the business from AT & T, petitioner initially collected sales tax

from its customers on the services at issue, as AT & T had been doing.  Pursuant to its VDA, as

noted in Finding of Fact 1, petitioner remitted sales tax in the amount of $226,379.55 that it had

already collected on taxable sales of $2,889,035.00.  According to petitioner, it would have been

too burdensome to refund such tax directly to its customers.  However, since March 1, 2001,

petitioner instituted a new program which operated on the belief that none of the services it

provided were subject to sales tax.

Petitioner also filed sales tax returns for six quarters running from March 1, 2001 to

August 31, 2002 pursuant to its VDA.  These returns reported taxable sales as follows:
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Sales Tax Quarter Taxable sales reported

03/01/02-05/31/02 $1,103,619.00

06/01/01-08/31/01   1,018,279.00

09/01/01-11/30/01      406,993.00

12/01/01-02/28/02      360,144.00

03/01/02-05/31/02           -0-

06/01/02-08/31/02           -0-

Total $2,889,035.00

The decreasing amounts of reported taxable sales in the succeeding quarters, as noted in the

above table, reflected petitioner’s position that none of the services it provided were of a nature

subject to sales tax and that it was remitting, pursuant to its VDA, only sales tax that it had

collected from its customers.

The Division’s auditor performed a detailed examination of petitioner’s electronic sales

files for the month of December 2002, as agreed to by petitioner, for each of the three services at

issue (i) fax and telex combined, (ii) EDI services, and (iii) e-mail services.  The auditor viewed

petitioner’s receipts from the provision of secure communications between two terminals as

telephony subject to sales tax, and he believed that all three services at issue fit into the taxable

category of telephony.  Relying on information in petitioner’s annual reports, including Forms

10-K, the auditor determined that the services at issue provided by petitioner to its customers

were not “enhanced” or “value added” services, but rather were “seamless transactions” with

“no human intervention,” with petitioner merely providing a “conduit” or a “network” for the

transmission of information in “industry standard formats,” and without “huge value added

enhancement.”
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Fax and telex revenues

During the month of December 2002, the auditor calculated that out of total fax and telex

revenues of $371,800.28, petitioner had New York telex and fax revenues, i.e., from an

origination point in New York to a destination point in New York, of $42,617.75.  His

calculation was based upon an assumption that a New York customer with a billing address in

New York meant the telex and fax transaction originated in New York State.  In addition, if the

electronic sales files indicated a destination of New York for the New York customer’s telex or

fax, the auditor concluded that the transaction was between New York points and, therefore,

intrastate and subject to the imposition of New York sales tax.  The auditor’s detailed review of

the electronic sales file for December 2002 for fax and telex combined also disclosed that

petitioner had receipts from interstate/international transactions of $222,798.43, so that its total

receipts from telex and fax which had “known” originations and destinations was $265,416.18

($42,617.75 plus $222,798.43).  He then calculated an intrastate percentage of 16.0570 by

dividing “known” intrastate revenues of $42,617.75 by the total “known”

intrastate/interstate/international revenues of $265,416.18.  Since petitioner’s total fax and telex

revenues for December 2002 were $371,800.28, the auditor could not determine from his review

of the electronic sales file the destination for fax and telex revenues of $90,897.41 (total fax and

telex revenue of $371,800.28 less known intrastate/interstate/international revenues of

$265,416.18).  He calculated that $14,595.35 was additional revenue from intrastate

communications by applying the intrastate percentage of 16.0570 to the receipts of $90,897.41

for which he could not determine the destination of the fax and telex services.  The auditor then

computed total taxable New York sales of $72,699.79 in December 2002 from petitioner’s fax

and telex services: intrastate revenues of $42,617.75, plus estimated intrastate revenues of



-7-

$14,595.35, plus access fees and minimum commitment fees of New York customers of

$15,486.69.  The auditor then utilized the intrastate percentage of 16.0570 to compute tax due for

the other months included in the audit period, which resulted in the issuance of the Notice of

Determination dated March 28, 2005 asserting sales and use taxes due of $161,132.37, plus

penalty and interest.  Penalty was imposed because petitioner’s accountant advised it in writing

that fax and telex revenues “appear to be taxable,” and since the auditor believed it was clear

under the Division’s regulations that fax and telex services were taxable as telephony.  

Electronic data interchange (EDI) revenues

The auditor followed a similar methodology in estimating petitioner’s revenue during the

audit period from its provision of EDI services, a standardized form of e-mail, the taxability of

which he candidly conceded was “not as clear as fax and telex.”  Nonetheless, he believed EDI

services were properly treated as telephony since EDI was telecommunication between two

points.  With regard to EDI, petitioner’s customers were often manufacturing companies that

used petitioner’s EDI services for the electronic exchange of purchase orders and invoices. 

During the month of December 2002, petitioner’s EDI revenues totaled $38,019.09, of

which $1,141.72 were from an origination point in New York to a destination point in New

York.  Once again, the auditor assumed that a New York customer with a billing address in New

York meant, in this instance, that the EDI originated in New York.  His detailed review of the

electronic sales files for EDI revenues for the month of December 2002 also disclosed receipts

from interstate/international transactions of $3,194.94, so that petitioner’s total receipts from EDI

services which had “known” originations and destinations were $4,336.66 ($1,141.72 plus

$3,194.94).  He then calculated an intrastate percentage of 26.3272 by dividing “known”

intrastate revenues of $1,141.72 by the total “known” intrastate/interstate/international revenues
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of $4,336.66.  Since petitioner’s total EDI revenues for December 2002 were $38,019.09, the

auditor could not determine from his review of the electronic sales file the destination for EDI

revenues of $27,839.51 ($38,019.90 less $4,336.66).  He calculated that $7,329.36 were

additional receipts from intrastate communications by applying the intrastate percentage of

26.3272 to the receipts of $27,839.51 for which he could not determine the destination of the

EDI services.  The auditor then computed total taxable New York sales of EDI services for the

month of December 2002 of $14,314.00: intrastate revenues of $1,141.72, plus estimated

intrastate revenues of $7,329.36, plus access fees and minimum commitment fees of New York

customers of $5,842.92.  The auditor then utilized the intrastate percentage of 26.3272 to

compute tax due for the other months included in the audit period, which resulted in the issuance

of the Notice of Determination, dated March 28, 2005, asserting sales and use taxes due of

$48,260.70 plus interest.

Revenue from e-mail services

During the month of December 2002, petitioner had total revenue of $112,703.45 from the

provision of e-mail services.  The auditor determined that receipts from such services were

properly treated as taxable on the basis that e-mail was also telecommunications between two

points and therefore telephony subject to tax.  He emphasized that petitioner “was not an internet

service provider [ISP],” and e-mail services were exempt from taxation only “when provided as

part of internet access.”  He did not view e-mail as “data transmission” but nonetheless

determined it was taxable as “two computers communicating.”

Petitioner’s electronic sales files for e-mail revenue did not contain any information on the

e-mail destinations.  As a result, the auditor estimated the percentage of e-mail revenues with

New York destinations as follows.  He calculated petitioner’s total “intrastate revenues” of



-9-

$87,013.70 by adding petitioner’s New York taxable revenue from fax and telex services of

$72,699.79 and its New York taxable revenue from EDI services of $14,314.00.  He then

determined that these intrastate revenues represented 21.2322% of petitioner’s total EDI, fax and

telex revenues of $409,819.37.  Applying 21.2322% against petitioner’s total e-mail revenues

from its New York customers of $112,703.45, the auditor computed e-mail intrastate revenues

subject to tax of $23,929.46.  The auditor then utilized the intrastate percentage of 21.2322 to

compute tax due for the other months included in the audit period, which resulted in the issuance

of the Notice of Determination dated March 28, 2005 asserting sales and use taxes due of

$85,187.22 plus interest.

In determining his allocation of petitioner’s receipts between intrastate and interstate

revenues, the auditor did not view the fact that all the data transmissions were routed through

petitioner’s facility in Missouri, where petitioner’s servers or networks were maintained, as

relevant since Missouri “was not the ultimate destination.”  

In auditing petitioner’s purchases of fixed assets, the auditor treated as exempt from the

imposition of sales tax the following purchases of what he considered to be telecommunication

equipment:

Vendor Invoice date Invoice amount Description

CP America 4/18/01 $14,370.00 Rackmount computers for telex switch

CP America 6/12/01 $10,696.00 Rackmount computers for telex switch

EC Datacom Limited 6/19/01 $175,500.00 75 emulator cards

EC Datacom Limited 10/18/01  $65,183.55 Installation of telex exchange
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 We modified this fact to more accurately reflect the record.4

 We modified this fact to more accurately reflect the record.5

In auditing petitioner’s recurring expenses, the auditor treated the following purchases of

cable assemblies and cables as exempt from sales tax based upon his belief that “petitioner was

providing a telecom service:”

Vendor Invoice date Invoice amount Description

Vari Tronics 2/03/03 $909.59 Cable assemblies

Vari Tronics 1/31/03 $278.64 Cables

Vari Tronics 1/31/03 $377.64 Cable assemblies

The audit of petitioner’s fixed assets was a detailed audit covering the entire period at

issue.  However, for recurring purchases, the auditor projected a taxable percentage based upon

his detailed examination of one sales tax quarter, December 1, 2002 through February 28, 2003

as noted in the findings of fact above.

We modify finding of fact "18" to read as follows:

The e-mail service offered petitioner’s customers was “a completely
secured” and closed “proprietary” system, which was isolated from the public
internet.  In providing e-mail service to a customer, petitioner might add logos or
a letterhead to a particular e-mail that was transmitted by a customer to its facility
in Missouri, and then petitioner would route the e-mail to various e-mail addresses
designated by its customer.  Petitioner utilized standard message internet protocol
(SMIP) for getting on the internet to deliver its customers’ e-mail.  SMIP was
utilized by petitioner in lieu of packet switching, an earlier technology for
messaging, which it had used in the past.4

We modify finding of fact "19" to read as follows:

The facsimile (fax) service provided by petitioner is different from a
traditional telephony fax.  In petitioner’s case, there is no fax machine at the
customer’s location sending individual faxes.  Rather, the customer transmits text
messages or information in a data file to petitioner’s facility in Missouri where
petitioner routes the information via a fax format.5
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 We modified this fact to properly reflect the record.6

With reference to telex services, there is one transmission to petitioner from its customer

and then another transmission via petitioner’s network to the recipient.  A telex is a

communication in an authoritative format relied upon throughout the business world, usually in

banking, insurance and maritime industries, as a valid transmission of information.  For example

a bank might send a letter of credit via telex to another bank.  

We modify finding of fact "21" to read as follows:

With reference to EDI services, a structured or standardized form of e-mail,
petitioner receives information at its Missouri facility from its customers that is to
be provided to a supplier or a manufacturer.  Petitioner routes the information into
a standardized EDI format called “a wrapper,” which can then be processed as an
order by a vendor.  In addition, petitioner offers a “popular Fax-To-EDI service if
[the customer] want[s] to transmit forms in TIFF and PDF formats and remain
confident each data field will find a home at the other end.”6

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

The Administrative Law Judge explained that the issue essentially devolved to whether

petitioner had receipts from the sale of intrastate telephony and telegraphy within the meaning

and intent of the statute.  In determining what is meant by telephony and telegraphy, the

Administrative Law Judge reasoned that in the absence of an express definition, the words must

be interpreted as these words are commonly understood.  The Administrative Law Judge held

that since the statute delineates certain service activities subject to tax, any ambiguity in the

statutory language is to be construed against the Division and in favor of petitioner.  Thus, the

Administrative Law Judge applied a very narrow interpretation to the terms and concluded that

petitioner’s services did not constitute either telegraphy or telephony.
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In relying on an advisory opinion, the Administrative Law Judge determined that

petitioner’s activities were nontaxable services which merely included the transmission of

documents that the customer requested.  The Administrative Law Judge stated that:

the enhanced electronic data services provided by petitioner in this modern,
technological age are properly viewed as on category of communication different
and distinct from the category of communication of telephony and telegraphy.  It
is of import that the receipts from sales of telephony and telegraphy have been
subject to the imposition of sales tax since 1965, some 43 years ago, decades prior
to the age of the internet and the sophisticated electronic data services as provided
by petitioner (Determination of the Administrative Law Judge, conclusion of law
I).

In turning to the next issue, the Administrative Law Judge addressed whether certain

purchases of various items of tangible personal property that the Division determined to be

exempt from sales tax as telecommunication equipment may now be treated as taxable based on

the conclusion that petitioner’s services were determined to be nontaxable.  The Administrative

Law Judge rejected the Division’s attempt to impose sales tax on certain purchases of fixed

assets and recurring expenses.  The Administrative Law Judge claimed that the Division

continues to misconstrue the statute by equating incorrectly the expansive definition of telephony

or telegraphy that is incorporated into the telecommunication exemption with the narrower

definition of telephony and telegraphy which was utilized by the Administrative Law Judge in his

determination.  Thus, the Administrative Law Judge granted the petitions and cancelled the

notices at issue.

ARGUMENTS ON EXCEPTION

The Division argues that the Administrative Law Judge erred in applying a narrow

interpretation of the statute.  The Division asserts that the Administrative Law Judge ignored the

regulations which define the terms telephony and telegraphy broadly.  The Division claims that



-13-

the services in issue constitute the use or operation of any apparatus for transmission of sound,

sound reproduction or coded or other signals within the meaning of the regulations.

The Division states that the regulations clearly support the broad interpretation of the

imposition statute.  The Division emphasizes that the phrase “of whatever nature” indicates that a

broad construction be given to the terms describing the items taxed (see, Division’s brief, p. 3). 

The Division explains that the basic test of taxability under Tax Law § 1105(b)(1) is whether

petitioner is being paid to transmit messages by devices employing the principles of telephony or

telegraphy.  Thus, the Division argues that the core product being sold here is the transmission of

messages, which is taxable.

In opposition, petitioner agrees fully with the reasoning and conclusions of the

Administrative Law Judge’s determination.

OPINION

We reverse the determination of the Administrative Law Judge.

In determining the matter presented to him, the Administrative Law Judge stated that a

narrow interpretation of the statute was necessary in this case.  Such a narrow interpretation as

was applied below is in direct contravention to the sales tax regulations.  

Tax Law § 1105(b)(1)(B) imposes sales tax upon the receipts from every sale, other than

sales for resale, of “telephony and telegraphy and telephone and telegraph service of whatever

nature except interstate and international telephony and telegraphy and telephone and telegraph

service . . . .”  The regulations provide that the words “of whatever nature” contained in Tax Law

§ 1105(b) “indicate that a broad construction is to be given the terms describing the items taxed”

(20 NYCRR 527.2[a][2]).
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20 NYCRR 527.2(d)(1) states that “[t]he provisions of section 1105(b) of the Tax Law

with respect to telephony and telegraphy and telephone and telegraph service impose a tax on

receipts from intrastate communication by means of devices employing the principles of

telephony and telegraphy.”

20 NYCRR 527.2(d)(2) provides as follows: “[t]he term telephony and telegraphy includes

use or operation of any apparatus for transmission of sound, sound reproduction or coded or

other signals.”

An important test for whether an activity constitutes telephony or telegraphy is whether the

activity constitutes transmission of the type conducted by an ordinary telephone or telegraph

company.  In Quotron Sys. v. Gallman (39 NY2d 428, 432 [1976]), the Court of Appeals

described this activity as follows: “[A] telegraph company normally functions as a mere conduit,

transmitting to third-party recipients messages given it by various originators.”

In this case, as set forth in our modified findings of fact, we find that the record indicates

that the services provided by petitioner were merely a conduit for the transmission of

information.  We agree with the Division that the fact that petitioner bills its customers on a

message unit basis is indicative of a charge to a customer for each message that it transmits.

As we held in Matter of Fastnet Corp. (Tax Appeals Tribunal, March 16, 2006), the acceptance

and delivery of data resembles the role of a traditional telephone or telegraph company and, thus,

such services are taxable as telephony or telegraphy.

Accordingly, it is ORDERED, ADJUDGED and DECREED that petitioner’s services are

subject to sales tax pursuant to Tax Law § 1105(b)(1)(B) and that this case be remanded to an 
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Administrative Law Judge to address whether the Division of Taxation properly allocated 

receipts subject to tax between intrastate and interstate sales.

DATED:  Troy, New York
       July 27, 2009

/s/   Charles H. Nesbitt     
       Charles H. Nesbitt
       President

/s/   Carroll R. Jenkins      
       Carroll R. Jenkins
       Commissioner
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