
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

ESTHER PARKING CORP. : DECISION 
DTA No. 815313 

for Revision of a Determination or for Refund of Sales : 
and Use Taxes under Articles 28 and 29 of the Tax Law 
for the Periods December 1, 1989 through November 30, : 
1992 and March 1, 1995 through August 31, 1995. 
________________________________________________ 

Petitioner Esther Parking Corp., 224-28 Mulberry Street, New York, New York 10012-

4105, filed an exception to the order of the Administrative Law Judge issued on March 6, 1997. 

Petitioner appeared by Coren & Braun, P.C. (Steven M. Coren, Esq., of counsel). The Division 

of Taxation appeared by Steven U. Teitelbaum, Esq. (Christina L. Seifert, Esq., of counsel). 

Petitioner filed a brief in support of its exception. The Division of Taxation filed a letter 

in lieu of a formal brief in response. Petitioner's request for oral argument was denied. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether petitioner timely filed a petition following the issuance of the Conciliation Order 

Dismissing Request. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set 

forth below. 

On June 14, 1996, a Conciliation Order Dismissing Request (CMS No. 154880) was 

issued to Esther Parking Corp. ("petitioner") by theDivision of Taxation's Bureau of 

Conciliation and Mediation Services ("BCMS"). The order stated that since the statutory 

notices were issued on October 16, 1995 and January 16, 1996, but the request for a conciliation 
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conference was not mailed until April 19, 1996, or in excess of 90 days, such request was late 

filed and petitioner's request for a conciliation conference was denied. The Conciliation Order 

Dismissing Request stated that it pertained to the following notice/assessment numbers: 

L004458348, L006937362, L007209893, L011595297 and L011177434. 

On September 17, 1996, the Division of Tax Appeals received a petition seeking an 

administrative hearing for purposes of revision of determinations relating to the following 

notice/assessment numbers:  L004458348, L006937362, L007209893, L011595297, 

L011177434, the same as those listed on the Conciliation Order Dismissing Request, in addition 

to L008301576, L007791110, L007791109, L007791107, L010577087, L010577086, 

L008441631 and L007791105. The petition was received in an envelope which bore a metered 

mail postmark of September 13, 1996 (the envelope also contained a certified mail stamp, but 

there was no date indicated thereon). The petition was signed by petitioner's representative, 

Steven M. Coren, Esq., and was dated "9/13/96". 

On September 26, 1996, the Division of Tax Appeals issued to petitioner a Notice of 

Intent to Dismiss Petition, pursuant to Tax Law § 170(3-a)(e), on the basis that the petition must 

be filed within 90 days from the date of the conciliation order.  The Notice of Intent to Dismiss 

Petition indicated that the conciliation order in this matter was issued on June 14, 1996, but that 

the petition was not filed until September 13, 1996, or 91 days later. 

Pursuant to 20 NYCRR 3000.5(b)(5), following the issuance of the Notice of Intent to 

Dismiss Petition, the parties were afforded 30 days within which to submit documents and 

comments with regard to said notice. On October 23, 1996, the Division of Taxation 

("Division") submitted the affidavits of Thomas J. English and James Baisley, employees of the 

Division, as well as a copy of the certified mail record containing a list of the conciliation 

orders allegedly issued by the Division on June 14, 1996, including one each issued to petitioner 

and to petitioner's representative, Steven M. Coren, Esq., and a copy of the Conciliation Order 

Dismissing Request (CMS No. 154880) dated June 14, 1996. 

On October 25, 1996, the Division of Tax Appeals received a timely response from 
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petitioner in the form of a letter dated October 24, 1996. The letter stated that, since 

CPLR 2103(b)(2) mandates that five days be added to any statutory period where papers are 

served by mail upon a party's attorney, the petition was timely filed since petitioner had until 

September 17, 1996 to file its petition. 

The affidavit of Thomas J. English, Assistant Supervisor of Tax Conferences in BCMS, 

sets forth the Division's general procedure for preparing and mailing out conciliation orders, 

which culminates in the orders' being sent by certified mail by the United States Postal Service 

and BCMS receiving confirmation of the mailing via receipt of a postmarked copy of the 

certified mail record. 

Mr. English's affidavit describes the computerized preparation of conciliation orders and 

the preparation of a certified mail record, the record listing those taxpayers to whom 

conciliation orders are being sent by certified mail on a given day.  A clerk in BCMS, as part of 

her regular duties, verifies the names and addresses of the taxpayers listed on the certified mail 

record.  A certified control number is assigned to each conciliation order listed on the certified 

mail record. The clerk then affixes the sequential certified control number stickers to envelopes 

for each listed taxpayer and records, on the certified mail record, the certified control number 

from each envelope. The conciliation orders and the certified mail record are picked up, in 

BCMS, by an employee of the Division's mail room. According to Mr. English, each page of a 

certified mail record is a separate certified mail record for the conciliation orders listed on that 

page only and each page contains spaces to record the "Total Number of Pieces Listed by 

Sender" and the "Total Number of Pieces Received at Post Office" for conciliation orders listed 

on that page only. There is also a space on each individual certified mail record for the 

receiving postal employee to sign. 

Mr. English attested to the truth and accuracy of the copy of the five-page certified mail 

record attached to his affidavit, which contains a list of the conciliation orders (each of the five 

pages indicates that the orders were Conciliation Orders Dismissing Request) allegedly issued 

by the Division on June 14, 1996, including, on page four, an order addressed to petitioner, 
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Esther Parking Corp., c/o Steven M. Coren, Esq., 8 West 40th Street, New York, NY 10018 and 

the copy mailed to Mr. Coren, petitioner's representative, at the same address. The certified 

control numbers run consecutively from P255264088 through P255264090 and then from 

P255264103 through P255264164 and Mr. English states that there were no deletions from the 

mail record. Each of the five pages of the certified mail record submitted is date stamped June 

14, 1996 by the Colonie Center branch of the U.S. Postal Service in Albany, New York and 

each contains a postal employee's initials verifying receipt as well. At the bottom of page four, 

the page on which petitioner's certified number (P255264152) and its representative's certified 

number (P255264153) are listed, the number "14" has been filled in as the "Number of Pieces 

Listed by Sender," and the number "14" has also been filled in as the "Total Number of Pieces 

Received at Post Office," indicating no deletions from the record. 

Attached to Mr. English's affidavit as Exhibit "B" is a copy of the Conciliation Order 

Dismissing Request (CMS No. 154880), dated June 14, 1996, regarding notice numbers 

L004458348, L006937362, L007209893, L011595297 and L011177434. The order stated that 

since the statutory notices were issued on October 16, 1995 and January 16, 1996, but the 

request for the conciliation conference was not mailed until April 19, 1996, or in excess of 90 

days, the request is late filed and is, therefore, denied. 

The affidavit of James Baisley, Chief Mail Processing Clerk in the Division's Mail 

Processing Center, attests to the regular procedures followed by its staff in the ordinary course 

of its business of delivering outgoing mail to branch offices of the U.S. Postal Service. More 

specifically, after a notice is placed in the "Outgoing Certified Mail" basket in the Mail 

Processing Center, a member of the staff weighs and seals each envelope and places postage 

and fee amounts on the letters. A clerk then counts the envelopes and verifies the names and 

certified mail numbers against the information contained on the mail record. Thereafter, a 

member of the staff delivers the stamped envelopes to the Colonie Center branch of the United 

States Postal Service in Albany, New York. In this particular instance, the postal employee 

affixed a postmark to the certified mail record, rewrote the total number of pieces and initialed 
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the certified mail record to indicate that this was the total number of pieces received at the post 

office. Mr. Baisley's knowledge that the postal employee rewrote the total number of pieces for 

the purpose of indicating that 14 pieces were received was based on the fact that the Division's 

Mail Processing Center specifically requested that postal employees either circle the number of 

pieces received or indicate the total number of pieces received by writing that number on the 

mail record. 

Mr. Baisley states that the certified mail record is the Division's record of receipt, by the 

Postal Service, for pieces of certified mail.  In the ordinary course of business and pursuant to 

the practices and procedures of the Division's Mail Processing Center, the certified mail record 

is picked up from the Postal Service by a member of Mr. Baisley's staff on the day after it is 

delivered there.  He asserts that the staff's regular procedures were followed in mailing the 

pieces of certified mail in question to petitioner and its representative on June 14, 1996. 

The petition filed by petitioner refers to notice/assessment numbers in addition to those 

set forth on the Conciliation Order Dismissing Request. In a letter to the parties dated 

November 25, 1996, the Administrative Law Judge noted that certain of these notice/assessment 

numbers, i.e., L007791110, L007791109, L007791107 and L007791105 were previously 

included in a Stipulation for Discontinuance of Proceeding executed by the parties in August 

and September 1995 and are, therefore, discontinued with prejudice.  However, as to additional 

notice/assessment numbers contained on the petition (L008301576, L010577087, L010577086 

and L088441631), the Administrative Law Judge was unable to determine whether such 

numbers were, in fact, part of this proceeding.  Therefore, the letter of November 25, 1996 

requested that the parties advise him, on or before January 3, 1997, as to the current status of 

these additional notice/assessment numbers. 

By letter dated December 11, 1996, the Division's representative advised that the last four 

numbers listed above had been timely protested by means of a Request for Conciliation 

Conference and that the BCMS conference relating to these and other notice/assessment 

numbers was scheduled to be held on January 29, 1997. Pertinent documents were attached to 
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the letter. Petitioner did not respond to the Administrative Law Judge's letter of November 25, 

1996. Accordingly, only the notice/assessment numbers referred to on the Conciliation Order 

Dismissing Request (see, above) shall be included in and be the subject of this Order. 

Official notice is hereby taken that 90 days from June 14, 1996 is September 12, 1996. In 

1996, September 12th was a Thursday and was not a legal holiday. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

The Administrative Law Judge stated that since petitioner failed to timely file a request 

for a conciliation conference with BCMS, a Conciliation Order Dismissing Request was issued 

to petitioner on June 14, 1996. Petitioner had 90 days within which to file a petition with the 

Division of Tax Appeals challenging the order, otherwise, it would be binding upon petitioner 

(Tax Law § 170[3-a][e]). 

Where the taxpayer files a petition but the timeliness of the petition is at issue, the 

Division has the burden to prove the fact and date of mailing (Matter of Katz, Tax Appeals 

Tribunal, November 14, 1991; Matter of Novar TV & Air Conditioner Sales & Serv., Tax 

Appeals Tribunal, May 23, 1991). The Division also bore the burden of proving proper delivery 

to the postal service for mailing (Matter of Air Flex Custom Furniture, Tax Appeals Tribunal, 

November 25, 1992). As stated by the Administrative Law Judge, the mailing evidence 

required of the Division consists of proof of a standard procedure used by the Division for the 

issuance of orders by one with knowledge of the relevant procedures and, also, there must be 

proof that the standard procedure was followed in the particular instance in question (Matter of 

Katz, supra; Matter of Novar TV & Air Conditioner Sales & Serv., supra). The 

Administrative Law Judge concluded that the Division satisfied its burden of establishing its 

standard mailing procedures and that such procedures were followed in this case. Therefore, the 

Administrative Law Judge determined that the conciliation order was issued, by certified mail, 

to petitioner and to its representative on June 14, 1996. 

In reviewing the envelope which contained the petition, the Administrative Law Judge 

stated that the envelope bore a metered mail postmark of September 13, 1996 which was not 
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within the prescribed date for filing the petition since the 90-day period expired on 

September 12, 1996. The Administrative Law Judge rejected petitioner's argument that Civil 

Practice Law and Rules ("CPLR") 2103(b)(2) mandated that five days be added to any statutory 

period where papers are served by mail on a party's attorney. Thus, the Administrative Law 

Judge dismissed the petition as untimely filed. 

ARGUMENTS ON EXCEPTION 

In its exception, petitioner argues that the Administrative Law Judge erred in failing to 

account for the fact that there was no proof of receipt of the conciliation order by petitioner and 

the Division failed to prove receipt by petitioner herein. In fact, petitioner alleges, on 

exception, that it did not receive a copy of the conciliation order. Therefore, petitioner asserts 

that the statutory period in which to file a petition has not commenced. Furthermore, petitioner 

claims that the Baisley affidavit relied on by the Administrative Law Judge in his determination 

contained a defective jurat. Petitioner asserts that the defect is fatal and the affidavit should not 

have been considered by the Administrative Law Judge. 

Additionally, petitioner continues to argue that CPLR 2103(b)(2) mandates that five 

additional days be added to the time frame within which it had to timely file its petition. 

Petitioner asserts that if you add five days from the date that the Conciliation Order Dismissing 

Request was issued to it, and then start counting 90 days, it is clear that petitioner timely filed 

its petition with the Division of Tax Appeals. 

In opposition, the Division argues that since the Administrative Law Judge held that the 

Division proved that the conciliation order was properly mailed, a presumption of receipt by the 

person to whom the conciliation order was addressed then arose (Matter of Engel v. 

Lichterman, 62 NY2d 943, 479 NYS2d 188). Therefore, the Division asserts that it was 

incumbent upon the taxpayer to rebut the presumption of receipt. However, the Division 

emphasizes that petitioner did not submit any evidence to rebut the presumption. 

With respect to petitioner's argument concerning the defective jurat in the Baisley 

affidavit, the Division argues that the notary's failure to include the actual day in October of 
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1996 on which she notarized Mr. Baisley's signature amounted to no more than a clerical error. 

The Division contends that the omission by the notary to fill in the day does not change the 

content of the Baisley affidavit. 

The Division further states that petitioner is incorrect in arguing that CPLR 2103(b)(2) 

applies to administrative hearings. Additionally, the Division contends that, despite petitioner's 

argument to the contrary, a copy of the conciliation order was sent to petitioner's last known 

address as listed on petitioner's Request for Conciliation Conference form. The Division also 

stressed that there is no provision in the Tax Law which requires the Division to submit proof of 

actual receipt of the conciliation order by a taxpayer. 

Therefore, the Division states that the Administrative Law Judge correctly determined 

that petitioner did not timely file a petition within 90 days of the date of issuance of the 

conciliation order and requests that the determination of the Administrative Law Judge be 

affirmed. 

OPINION 

Petitioner alleges that there are two issues at the heart of its exception. The first issue 

concerns whether petitioner filed its petition within the 90-day period prescribed by Tax Law 

§ 170(3-a)(e). Petitioner states that it never received a copy of the conciliation order and the 

Division did not prove that petitioner actually received it, therefore, the statutory period within 

which to file its petition has not commenced. Petitioner's position is without merit. 

Primarily, the burden of proof is on the Division to demonstrate proper mailing when the 

timeliness of a petition is at issue (Matter of Katz, supra; Matter of Novar TV & Air 

Conditioner Sales & Serv., supra).  We agree with the Administrative Law Judge that the 

Division introduced adequate proof of its standard mailing procedures for conciliation orders 

through the affidavits of Thomas J. English and James Baisley.  Furthermore, as evidenced by 

the affidavits and exhibits attached thereto, the Division has proven that this procedure was 

followed on June 14, 1996 with respect to the issuance of the conciliation order to petitioner 

and to petitioner's representative. 
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Having proven that it mailed the order, the Division is entitled to the presumption of receipt 

under Tax Law § 1147(a) unless petitioner rebuts the presumption by showing that it did not 

receive the order (Matter of Montesanto, Tax Appeals Tribunal, March 31, 1994). In this case, 

petitioner has presented no evidence which would indicate that it did not receive the 

conciliation order. Petitioner's mere denial of receipt, argued for the first time on exception, 

does not rise to the level of rebutting the presumption (Matter of T.J. Gulf v. New York State 

Tax Commn., 124 AD2d 314, 508 NYS2d 97). 

Petitioner further contends that certain of the Division's evidence should not have been 

considered by the Administrative Law Judge.  Specifically, petitioner alleges that the 

Administrative Law Judge erred in relying on the Baisley affidavit in reaching his conclusion 

that the Division met its burden of proof to demonstrate proper mailing of the conciliation order 

to petitioner.  Petitioner claims that the affidavit contains a defective jurat in that the notary 

failed to insert the specific day of the month in which she notarized Mr. Baisley's signature to 

his affidavit.  Petitioner asserts that this defect is fatal and, as such, the affidavit should be 

ignored. We disagree. 

Petitioner has failed to cite to any authority which would cause us to ignore the contents 

of the Baisley affidavit.  In Matter of Fifth Ave. & 37th St. Corp. (261 App Div 550, 26 

NYS2d 219, affd 286 NY 628), the First Department stated, in pertinent part, that: 

"[t]he jurat is simply evidence of the fact that the oath was properly
taken before a duly authorized officer. It is no part of the oath nor 
conclusive evidence of its due administration; it may be attacked and 
shown to be false. Most oaths have no jurat whatever, e.g., the oaths 
of witnesses testifying orally before the court or other tribunal. Such 
oaths are of course valid, and the affiant may be subject to a
prosecution for perjury, irrespective of the absence of any jurat" 
(Matter of Fifth Ave. & 37th St. Corp., supra, 26 NYS2d, at 221). 

In the case herein, petitioner has made no attempt to attack the substance of the affidavit nor 

presented any evidence challenging the affidavit.  Therefore, we find that the defective jurat 

does not affect the contents of the affidavit and the Administrative Law Judge properly relied on 

it in his determination. 

With respect to petitioner's argument that CPLR 2103(b)(2) applies to this case such that 
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it is entitled to an additional five days to file its petition with the Division of Tax Appeals, we 

agree with the Administrative Law Judge that this section of law does not apply to 

administrative proceedings. Therefore, we affirm the determination of the Administrative Law 

Judge on this issue for the reasons set forth therein. 

Lastly, petitioner alleges that the conciliation order was not received at petitioner's last 

known address.  In reviewing the English affidavit and the exhibits attached thereto, it is clear 

that a copy of the conciliation order was issued to petitioner c/o Steven M. Coren, Esq., 8 West 

40th Street, New York, NY 10019 as well as a copy mailed to petitioner's representative, 

Steven M. Coren, Esq., 8 West 40th Street, New York, NY 10019. As correctly noted by the 

Division, these addresses appear on petitioner's Request for Conciliation Conference form. 

Furthermore, petitioner has offered no proof to establish that its last known address was other 

than the address set forth above. Thus, petitioner's contention is rejected. 

Since the envelope containing the petition bore a metered mail postmark of 

September 13, 1996, it did not fall within the prescribed date for filing the petition since the 90-

day period expired on September 12, 1996. Therefore, petitioner's petition is dismissed as 

untimely filed. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Esther Parking Corp. is denied; 

2. The determination of the Administrative Law Judge is sustained; and 
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3. The petition of Esther Parking Corp. is dismissed. 

DATED: 	Troy, New York 
December 18, 1997 

______________________________ 
Donald C. DeWitt 
President 

______________________________ 
Carroll R. Jenkins 
Commissioner 

______________________________ 
Joseph W. Pinto, Jr. 

Commissioner 


