
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

LESTER H. AND MARJORIE L. KLAUBER : DECISION 
DTA NO. 815295 

for Redetermination of a Deficiency or for Refund of : 
New York State Personal Income Tax under Article 22 
of the Tax Law for the Years 1979, 1980, 1981 and 1984. : 
________________________________________________ 

Petitioners Lester H. and Marjorie L. Klauber, 221 McDonald Avenue, Apt. 6-C, 

Brooklyn, New York 11218, filed an exception to the determination of the Administrative Law 

Judge issued on August 21, 1997. Petitioners appeared pro se. The Division of Taxation 

appeared by Steven U. Teitelbaum, Esq. (Peter T. Gumaer, Esq., of counsel). 

Petitioners filed a brief in support of their exception. The Division of Taxation filed a 

letter in lieu of a formal brief in opposition. Petitioners filed a letter in reply.  Oral argument was 

not requested. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether the Division of Taxation properly denied petitioners’ claims for refund of tax paid 

on Federal pension income as untimely pursuant to Tax Law § 687(a). 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 

On November 26, 1994 petitioners, Lester H. and Marjorie L. Klauber, filed separate 

claims for refund of taxes paid on Federal pension income for the years 1979, 1980, 1981 and 

1984. On January 30, 1995, the Division of Taxation ("Division") issued a Notice of 

Disallowance to petitioners denying their claims for refund on the basis that such claims had not 

been filed within three years of the filing of petitioners' tax returns for the years at issue. 

After a Bureau of Conciliation and Mediation Services ("BCMS") conciliation conference, 

the conferee issued a Conciliation Order (CMS No. 149267) dated June 14, 1996, denying 

petitioners' request and sustaining the Notice of Disallowance. 

On August 26, 1996, petitioners filed a petition which challenged the Division's denial of 

their refund claims for the years 1979, 1980, 1981 and 1984. In their petition, petitioners set 

forth the following argument: 

Taxpayer is claiming refund of New York State Income Tax paid 
on Federal Pension Plan income for the years 1979, 1980, 1981 
and 1984. This claim should be allowed pending resolution of 
litigation in Supreme Court regarding Chapter 664 of laws [sic] of 
1989 (tax law). New York State Appelate [sic] Court ruled in this 
matter in 1994 and also Governor Cuomo concurred with this 
ruling.  The Statue [sic] of Limitations should have started in 1994, 
and my claim should be allowed since it was filed within this 
eligible period. 

The Division served an answer to the petition on November 13, 1996. The Division 

denied the allegations contained in the petition and affirmatively stated that petitioner Lester H. 

Klauber was a Federal employee who paid tax on his Federal pension income for the years in 
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issue, that petitioners' claim for refund for such years was denied as untimely, and that any 

instances where refunds were approved for those who paid New York State income tax on 

Federal pension income were limited to instances where timely refund claims had been filed. 

The Division's motion for summary determination is supported by the affirmation of 

Peter T. Gumaer, sworn to the 3rd day of June 1997 and the affidavit of Charles Bellamy, sworn 

to the 3rd day of June 1997. 

Mr. Bellamy is employed by the Division as a Tax Technician II in its Audit Division. His 

responsibilities include reviewing and processing refund claims filed by taxpayers who paid tax 

on Federal pension income. Mr. Bellamy, in his affidavit, attests that: 1) petitioners timely filed 

their 1979, 1980, 1981 and 1984 personal income tax returns (i.e., filed their returns for such 

years on or before April 15, 1980, 1981, 1982 and 1985, respectively);1  2) filed claims for refund 

of taxes paid on Federal pension income for the years 1979, 1980, 1981 and 1984 on 

November 26, 1994; and 3) failed to file any claims for refund or amended returns for the years 

1979, 1980, 1981 and 1984 at any time prior to November 26, 1994. 

Mr. Gumaer, in his affirmation, asserts that since petitioners did not file refund claims or 

amended returns for their personal income taxes for the years 1979 through 1981 and 1984 

within three years from the time the returns were filed or two years from the time taxes were 

paid, whichever is later, pursuant to Tax Law § 687, petitioners' refund claims should be barred 

as untimely, the petition before the Division of Tax Appeals should be denied with prejudice and 

the motion for summary determination should be granted. 

1Mr. Bellamy's affidavit contains a typographical error in that it states that the filing date for the 1979 
personal income tax return was "on or before April 15, 1978", rather than the correct date of April 15, 1980. 
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Petitioners did not respond to the Division's motion for summary determination. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

The Administrative Law Judge concluded that the matter was properly decided through 

summary determination since there were no material and triable issues of fact presented. The 

Administrative Law Judge, in reviewing Davis v. Michigan Dept. of Treasury (489 US 803, 103 

L Ed 2d 891), noted that the United States Supreme Court held that state taxation of Federal 

pension income while exempting from taxation pensions from state or local government 

employees was unconstitutional. In light of the Davis decision, New York State was required to 

amend Tax Law § 612(c)(former [3]) to conform with the Davis decision by providing the 

exemption from income tax to include Federal pension income beginning with the tax year 1989 

(see, L 1989, ch 664, §§ 1-3). As noted by the Administrative Law Judge, the Division took the 

position that the relief provided for in Davis was prospective only. 

The issue of retroactivity was decided by the Court in Harper v. Virginia Dept. of 

Taxation (509 US 86, 125 L Ed 2d 74). The Court held that, in fact, Davis did apply 

retroactively, however, it did not determine that a refund was owed in the particular case therein. 

Rather, the Court held that a state was free to choose the form of remedy it would provide to 

rectify any unconstitutional deprivation, but that such a remedy must satisfy the demands of 

Federal due process (Harper v. Virginia Dept. of Taxation, supra, citing McKesson Corp. v. 

Division of Alcoholic Beverages & Tobacco, 496 US 18, 110 L Ed 2d 17). In relying on the 

language of McKesson, the Administrative Law Judge held that the refund provisions of Tax 

Law § 687(a) provided meaningful backward-looking relief such that any unconstitutional 

deprivation could be rectified and that these provisions satisfied the Due Process Clause of the 
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14th Amendment. Therefore, since there was no dispute that petitioners failed to timely file their 

refund claims for the years 1979, 1980, 1981 and 1984, the Administrative Law Judge concluded 

that such claims were properly denied by the Division and, thus, she granted the Division’s 

motion for summary determination in its favor. 

ARGUMENTS ON EXCEPTION 

Petitioners argue that for over 60 years, they have obeyed the law and remitted any taxes 

due. Petitioners state that neither they nor their accountant were personally notified by any 

person or persons in authority at the Division concerning the requirement that they had a three-

year time frame within which to file their claims for refund for the years at issue. In light of the 

failure of the Division to notify them, petitioners respectfully request that the statute of 

limitations be waived and that they receive the refunds owed to them. 

In opposition, the Division argues that the Tribunal has consistently held that Federal 

retirees who failed to file a timely claim for refund within the three-year statute of limitations set 

forth in Tax Law § 687(a) were not entitled to a refund of income tax paid on their pension 

income  (see, Matter of Nuzzi, Tax Appeals Tribunal, October 2, 1997; Matter of Walter, Tax 

Appeals Tribunal, May 15, 1997). Furthermore, the Division notes that the Tribunal has 

similarly rejected petitioners’ argument that they were not properly notified of the need to file 

timely refund claims (see, Matter of Banco, Tax Appeals Tribunal, April 17, 1997; Matter of 

Jones, Tax Appeals Tribunal, January 9, 1997). Therefore, the Division states that since there is 

no dispute that petitioners failed to timely file their claims for refund, the Division properly 

denied said claims. Thus, the Division requests that the determination of the Administrative Law 

Judge be sustained. 
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OPINION 

Although petitioners do not dispute that they failed to timely file their refund claim, they 

request that the three-year statute of limitations be waived since neither they nor their accountant 

were notified that it was necessary for them to file timely claims for refund on the income taxes 

they paid to New York on their Federal pension income. 

Petitioners’ assertion that the Division failed in its responsibility to notify them is 

rejected. This argument was addressed in Matter of Jones (supra) wherein we stated that: 

we refuse to impose on the Division the duty of personally advising 
every taxpayer who is potentially subject to a refund of his or her 
right to such a refund because of a change in the law given the 
State’s constitutionally sound scheme which “rectified any 
unconstitutional deprivation” (Harper v. Virginia Dept. of 
Taxation, supra) while simultaneously respecting the State’s fisc 
(McKesson Corp. v. Division of Alcoholic Beverages & Tobacco, 
supra). 

Since the Administrative Law Judge adequately and completely dealt with the issue, we affirm 

her determination for the reasons set forth therein. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Lester H. and Marjorie L. Klauber is denied; 

2. The determination of the Administrative Law Judge is sustained; 

3. The petition of Lester H. and Marjorie L. Klauber is denied; and 
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4. The Notice of Disallowance is sustained. 

DATED: 	Troy, New York 
April 16, 1998 

/s/Donald C. DeWitt 
Donald C. DeWitt 
President 

/s/Carroll R. Jenkins 
Carroll R. Jenkins 
Commissioner 

/s/Joseph W. Pinto, Jr. 
Joseph W. Pinto, Jr. 
Commissioner 


