
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

TREVOR C. WISDOM, :  DECISION 
OFFICER OF JANUS PETROLEUM, INC. DTA NO. 814963 

: 
for Revision of a Determination or for Refund of Tax on 
Petroleum Businesses under Article 13-A of the Tax Law : 
for the Period May 1, 1992 through August 31, 1993. 
________________________________________________ 

Petitioner Trevor C. Wisdom, officer of Janus Petroleum, Inc., 875 Cedar Swamp Road, 

Old Brookville, New York 11545-2108, filed an exception to the determination of the 

Administrative Law Judge issued on October 9, 1997.1  Petitioner appeared by Uncyk, Borenkind 

& Nadler, LLP (Norman R. Berkowitz, Esq., of counsel). The Division of Taxation appeared by 

Steven U. Teitelbaum, Esq. (John E. Matthews, Esq., of counsel). 

Petitioner filed a brief in support of his exception. The Division of Taxation did not file a 

brief. Oral argument, at petitioner’s request, was heard on May 14, 1998 in New York, New 

York. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

1The determination of the Administrative Law Judge dealt with three petitions bearing DTA Nos.  814963, 
814964 and 815032. Petitioner’s exception was limited to that part of the determination relating to DTA No. 
814963. 
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ISSUES 

I.  Whether the Division of Taxation may assert penalty against a responsible officer 

pursuant to Tax Law § 289-b(2) in the amount of the unpaid tax, penalty and interest assessed 

against a corporation under Article 13-A of the Tax Law. 

II.  Whether the Division of Taxation violated petitioner’s due process rights when it 

issued to him the Notice of Determination which asserted penalty in an amount equal to the 

unpaid Article 13-A tax, penalty and interest assessed against Janus Petroleum, Inc., where such 

notice did not expressly refer to Tax Law § 315. 

III.  Whether the Division of Taxation properly determined that petitioner was under a duty 

to act for Janus Petroleum, Inc. in complying with the requirements of Tax Law Article 13-A and 

was, therefore, properly subject to penalty pursuant to Tax Law § 289-b(2). 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set 

forth below. 

At all times relevant herein, petitioner Trevor Wisdom was president of Janus Petroleum, 

Inc. ("Janus"), which operated a petroleum business located at 52-00 2nd Street, Long Island 

City, New York and 56-15 58th Street, Maspeth, New York. Petitioner was also a shareholder of 

Janus. 

The Division of Taxation ("Division") commenced an audit of Janus by mailing an audit 

appointment letter to Janus's accountant and authorized representative, Mr. Stuart Doloboff, 

dated September 28, 1993. The letter advised Mr. Doloboff that the Division would be 

performing an audit of Janus's Article 12-A and 13-A tax returns and motor fuel tax refund 
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applications and also a limited scope audit of Janus's sales tax returns. The letter further advised 

that the audit period would be September 1990 through November 1993 and also stated: 

Our audits are usually performed on a test period basis. 
Normally, the test period selected is a month or quarter within the 
last twelve months of the audit period inasmuch as those records 
are more readily available. 

During the course of the Janus audit, the Division requested all purchase and sales 

records of Janus for the six-month period June through November 1992. Janus complied with 

this request. 

During the audit, the Division was advised by Janus's representative that a related 

company, On-Site Petroleum, Inc. ("On-Site"), purchased all of its diesel fuel from Janus during 

the audit period and sold and delivered the fuel so purchased directly to construction work sites. 

Janus's representative further advised the Division that all of On-Site's sales were reported on 

Janus's tax returns filed under Articles 12-A and 13-A. On-Site was not registered as a 

distributor under Article 12-A. Janus and On-Site maintained separate books and records. 

The Division reviewed all invoices of sales made by Janus to purchasers other than 

On-Site for the six-month period June through November 1992 and determined audited sales of 

diesel fuel totaling 62,208.7 gallons for that period. The Division also reviewed On-Site's sales 

journal for the six-month test period, which indicated diesel fuel sales totaling 437,940.5 gallons 

for this period. For petroleum business tax and diesel motor fuel tax purposes, the Division 

attributed the On-Site sales to Janus, because On-Site was not registered as a distributor and 

because On-Site's sales were reported on Janus's petroleum business tax returns. The Division 

accepted the amount of On-Site sales as reported in On-Site's sales journal. The Division's 

review also revealed that, during the test period, Janus had failed to include sales of white water 
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kerosene in its reported taxable sales of diesel motor fuel product. Janus's records indicated 

white water kerosene sales of 48,748.7 gallons during the test period. 

The Division then totaled the gallons of diesel motor fuel and white water kerosene sold 

by Janus and the diesel fuel sold by On-Site which, as noted above, was deemed sold by Janus 

and determined that Janus had audited taxable sales of diesel motor fuel of 548,897.9 gallons 

during the test period. Janus's motor fuel tax/petroleum business tax returns reported taxable 

sales of 508,832.57 gallons during the same period. The Division thus determined that Janus had 

under-reported its sales of diesel motor fuel for the period June through November 1992 by 

40,065.33 gallons or 7.87%. The Division then applied this error rate to Janus's reported sales of 

diesel motor fuel for the entire audit period and calculated additional sales of diesel motor fuel 

totaling 215,419.91 gallons for the period September 1990 through August 1993. 

Based on these additional sales of diesel motor fuel, the Division calculated additional tax 

due under Article 12-A of $44,087.28 for the September 1990 through August 1993 period. Also 

based on the additional sales of diesel motor fuel determined as noted above, the Division 

calculated additional petroleum business tax due under Article 13-A of $49,056.62 for the 

September 1990 through August 1993 period. 

On audit, the Division also determined that Janus had improperly claimed credits for 

taxes paid under Article 13-A after refunds had been issued with respect to the same amounts. 

Specifically, the Division issued refunds of petroleum business tax paid under Article 13-A to 

Janus as follows: 
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Tax Period Refund Amount  Check Date 

September 1990  $52,925.04 November 29, 1990 
October 1990  $58,463.10 November 29, 1990 
November 1990  $56,288.75 January 2, 1991 
December 1990  $54,833.46 February 1, 1991 

Janus subsequently claimed credits on its petroleum business tax returns corresponding to 

the previously granted refunds. On audit the Division disallowed the claimed credits and 

recalculated Janus's reported tax liability under Article 13-A accordingly. The Division 

determined additional tax due under Article 13-A of $195,922.15 for the period September 1990 

through August 1993 as a result of the disallowance of the claimed credit. 

The audit of Janus thus determined additional tax due of $44,087.28 under Article 12-A 

and $244,978.77 under Article 13-A for the period September 1, 1990 through August 31, 1993. 

The Division subsequently issued statutory notices to Janus which assessed tax due in the 

amounts determined on audit, plus penalty and interest. 

On June 5, 1995, the Division issued to petitioner Trevor Wisdom a Notice of 

Determination (No. L-010427695-4) under Article 13-A of the Tax Law which assessed 

$263,797.01 in penalty for the period May 1, 1992 through August 31, 1993. The amount of the 

penalty was based on the unpaid amount of the Article 13-A tax, penalty and interest assessed 

against Janus as a result of the disallowance of the claimed credit.  The notice indicated the 

Division's position that petitioner was liable for Janus's unpaid liabilities as an officer and 

responsible person pursuant to Tax Law § 289-b(2). 

On June 9, 1995, the Division issued to petitioner a second Notice of Determination 

under Article 13-A which assessed $58,230.31 in penalty for the period May 1, 1992 through 

August 31, 1993. The amount of the penalty was based on the unpaid amount of the Article 
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13-A tax, penalty and interest assessed against Janus resulting from the audit determination that 

Janus made additional sales of diesel motor fuel. This notice also indicated the Division's 

position that petitioner was liable for Janus's unpaid liabilities as an officer and responsible 

person pursuant to Tax Law § 289-b(2) of the Tax Law. This notice bore assessment 

identification number L-010427694-5. 

Also on June 9, 1995, the Division issued to petitioner a Notice of Determination under 

Article 12-A of the Tax Law which assessed $49,753.12 in penalty for the period May 1, 1992 

through August 31, 1993. The amount of the penalty was based on the unpaid amount of the 

Article 12-A tax, penalty and interest assessed against Janus as a result of the audit. Like the 

notices issued to petitioner assessing penalty under Article 13-A, this notice indicated the 

Division's position that petitioner was liable for Janus's unpaid liabilities as an officer and 

responsible person pursuant to Tax Law § 289-b(2) of the Tax Law. This notice bore assessment 

identification number L-010427696-3. 

All three of the statutory notices advised petitioner of his protest rights in connection 

therewith. 

As president of Janus, petitioner was authorized to sign, and did in fact sign, tax returns 

for the corporation. The Division entered into evidence copies of several returns filed by Janus 

which had been signed by petitioner as president. Specifically, the Division submitted copies of 

Janus's monthly petroleum business tax returns for the period March 1, 1995 through June 30, 

1995; sales and use tax returns for the periods December 1991, January 1992, and June 1992 

through October 1992; reports of sales tax prepayment on motor fuel/diesel motor fuel for the 
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periods October and November 1992; and a corporation franchise tax return for the fiscal year 

ended August 31, 1994. Petitioner signed all such returns as president of Janus. 

The Division also entered into evidence several other documents signed by petitioner as 

president of Janus. Specifically, the Division submitted a 1983 application made by Janus for 

registration as a distributor of diesel motor fuel; a letter dated May 10, 1995 requesting a refund 

of corporation franchise tax in connection with Janus's return for the year ended August 31, 1994, 

which was filed on May 15, 1995; a distributor bond dated January 31, 1989 filed pursuant to 

Articles 12-A and 28 of the Tax Law; corporate powers of attorney dated October 15, 1993, 

March 15, 1995 and January 30, 1996; and checks remitted in payment of New York State taxes 

dated January 29, 1990 and April 20, 1995. 

The Division also submitted into evidence an officer questionnaire which was given by 

the auditor to Janus's accountant during the audit and was subsequently completed and returned 

to the auditor. The auditor did not know who completed the officer questionnaire, which 

indicated that petitioner had been president of Janus from its inception to the then current time; 

that he was listed as an officer on bank cards and on corporate resolutions filed with banks; that 

he had check signing authority and signed checks and tax returns; that he was authorized to hire 

and fire employees; and that he negotiated loans for Janus. 

In making its determination to assert personal liability against petitioner for the unpaid 

portion of the Janus assessments, the Division relied on the officer questionnaire and corporate 

powers of attorney dated October 15, 1993 and signed by petitioner as president of Janus in 

connection with the Janus audit. 
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THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

At the outset, the Administrative Law Judge noted that during the period at issue Article 

12-A of the Tax Law imposed an excise tax on the sale or use of diesel motor fuel at the 

aggregate rate of ten cents per gallon (see, Tax Law §§ 282-a[1], 282-b, 282-c). The tax under 

Article 12-A is payable by "distributors" as defined in that article (see, Tax Law § 282). Further, 

the Administrative Law Judge stated, Article 13-A imposes a tax on petroleum businesses for the 

privilege of engaging in or doing business in New York (see, Tax Law § 301-a[a]). The tax 

under Article 13-A is imposed on the number of gallons of diesel motor fuel used or sold by a 

petroleum business in New York during the reporting period (see, Tax Law § 301-a[c]). The rate 

of the tax varied during the period at issue. There was no dispute that Janus was a petroleum 

business properly subject to tax under Article 13-A and a distributor properly subject to tax under 

Article 12-A. 

Tax Law § 289-b(2) provides for the imposition of a penalty against certain individuals 

who are under a duty to act for the corporation as follows: 

Any officer, director, shareholder or employee of a 
corporation . . . who as such officer, director, shareholder or 
employee is under a duty to act for such corporation . . . in 
complying with any requirement of [Article 12-A] . . . which fails 
to pay the taxes imposed by or pursuant to [Article 12-A], shall, in 
addition to other penalties provided by law, be liable to a penalty 
equal to the total amount of the tax not paid, plus penalties and 
interest . . . as if such person were a distributor. If the tax 
commission determines that such failure was due to reasonable 
cause and not due to willful neglect, it shall remit all or part of 
such penalty imposed under this subdivision. 
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The Administrative Law Judge noted that the penalty provisions of Article 12-A are made 

applicable to Article 13-A by Tax Law § 315(a). Section 315(a) of Article 13-A of the Tax Law 

provides, in relevant part, the following: 

The provisions of . . . article twelve-A of this chapter, 
including those provisions of such article twelve-A relating to 
penalty and interest, shall apply to the administration of and 
procedure with respect to the tax imposed under this article in the 
same manner and with the same force and effect as if the language 
of such . . . article twelve-A had been incorporated in full into this 
article and had expressly referred to the tax under this article, 
except to the extent that any such provision is either inconsistent 
with a provision of this article or is not relevant to this article . . . 
(emphasis added). 

The Administrative Law Judge rejected petitioner's contention that the petroleum 

business tax imposed by Article 13-A of the Tax Law contains no provision for the imposition of 

penalties against a responsible person or officer. The Administrative Law Judge pointed out that 

Tax Law § 315(a) makes the administration and procedure for administering the Article 12-A 

tax, specifically including the provisions of section 289-b(2) of the Tax Law "relating to the 

imposition of penalty and interest" applicable to Article 13-A. Accordingly, the Administrative 

Law Judge concluded that the Tax Law authorizes the imposition of penalty against a responsible 

officer for unpaid corporate taxes imposed under Article 13-A. 

A second issue raised by petitioner was whether the Division violated petitioner's due 

process rights by failing to specifically refer to Tax Law § 315 on the Article 13-A notices of 

determination issued to petitioner.  The Administrative Law Judge pointed out that these notices 

did refer to Article 13-A of the Tax Law and advised petitioner of the Division's position that, as 

an officer and responsible person, he was liable for a penalty in the amount of the unpaid tax, 

penalty and interest owed by Janus pursuant to Tax Law § 289-b(2). The notices also informed 
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petitioner of his protest rights. Therefore, the Administrative Law Judge concluded that the 

notices comported with the fundamental requirements of due process by apprising petitioner of 

the nature of the Division's claims against him and of the opportunity to present his objections 

(see, Alvarado v. State Div. of State Athletic Commn., 110 AD2d 583, 488 NYS2d 177). The 

Administrative Law Judge noted the fact that petitioner was able to make a timely protest as 

further support for the conclusion that the notices were adequate (see, Matter of Pepsico, Inc. v. 

Bouchard, 102 AD2d 1000, 477 NYS2d 892). 

As to petitioner's claim that the notices were defective since they failed to reference Tax 

Law § 315, the Administrative Law Judge noted that the content of a notice issued under Article 

13-A is not prescribed by the Tax Law (see, Tax Law § 288). The statutory notices, the 

Administrative Law Judge concluded, were neither erroneous nor misleading.  Further, the 

Administrative Law Judge concluded that petitioner had failed to show that he had suffered any 

prejudice arising from the absence of a specific reference to Tax Law § 315, so even if such an 

absence were deemed a defect in the notice, it would not be fatal (see, Matter of 

Cheakdkaipejchara, Tax Appeals Tribunal, April 23, 1992; Matter of A & J Parking Corp., Tax 

Appeals Tribunal, April 9, 1992). Finally, the Administrative Law Judge stated, any claimed 

confusion by petitioner regarding the Division's statutory authority to assess a responsible officer 

penalty should have been resolved by the explicit reference to Tax Law § 315 in the Division's 

answers filed in connection with petitioner's Article 13-A petition. 

Next, the Administrative Law Judge addressed the issue of whether petitioner was under 

a duty to act for Janus in complying with the requirements of Articles 12-A and 13-A and, thus, 

subject to penalty under Tax Law § 289-b(2). Given the parallel language contained in the Tax 
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Law's sales tax and income tax responsible officer provisions (see, Tax Law §§ 685[g], 1133[a]),


the Administrative Law Judge applied the same standard in determining responsible officer status 

under Articles 12-A and 13-A. The Administrative Law Judge found that the evidence here 

established that petitioner was president of Janus during the relevant period; that he owned stock; 

that he signed corporate tax returns and checks in payment of corporate taxes; that he was 

invested with the various indicia of authority as set forth on the officer questionnaire; and that he 

signed various other documents on behalf of Janus. Based on this evidence, the Administrative 

Law Judge concluded that petitioner was under a duty to act on behalf of Janus in connection 

with its Article 12-A and Article 13-A obligations and was properly subject to penalty under Tax 

Law § 289-b(2). 

The next set of issues addressed by the Administrative Law Judge related to the audit of 

Janus. The Administrative Law Judge agreed with petitioner and concluded that the Division 

improperly resorted to an estimate methodology in its audit of Janus. The Administrative Law 

Judge found that the Division failed to request and review Janus's records with respect to 2½ 

years of a three-year audit period. The Administrative Law Judge concluded that the Division's 

calculation of Janus's tax liability under Articles 12-A and 13-A for the periods September 1990 

through May 1992 and December 1992 through August 1993 using the error rate methodology as 

described above was improper. Accordingly, the Administrative Law Judge ordered that the 

Division recompute the penalty assessed against petitioner in the notices bearing assessment 

identification numbers L-010427694-5 and L-010427696-3. 

With respect to the test period of June 1992 through November 1992, the Administrative 

Law Judge concluded that petitioner failed to establish error in the Division's audit method or 
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result (see, Matter of Mira Oil Co., supra).  Accordingly, the penalty assessments arising from 

this portion of the corporate assessments were sustained by the Administrative Law Judge. 

Next, petitioner objected to the fact that the Division did not audit the On-Site sales 

which were attributed to Janus for tax purposes, but rather accepted sales of diesel motor fuel as 

reported in On-Site's sales journal. The Administrative Law Judge noted, however, that 

petitioner presented no evidence to show that On-Site's sales journal was inaccurate. Therefore, 

the Administrative Law Judge sustained the audit of the test period. 

Finally, the Administrative Law Judge sustained the Article 13-A assessment against 

petitioner arising from the Division's disallowance of credits claimed by Janus. The 

Administrative Law Judge noted that petitioner made no specific objections and submitted no 

proof to refute this portion of the penalty assessments. Therefore, the Administrative Law Judge 

concluded that petitioner failed to meet his burden of proof to show entitlement to the claimed 

credits (see, Matter of Mira Oil Co., supra). 

ARGUMENTS ON EXCEPTION 

Petitioner takes exception to conclusions of law “B,” “C,” “D” and “H” of the 

Administrative Law Judge’s determination to the extent that it sustained Notice No. 

L-010427695-4 and concluded that petitioner was a person having a duty to act on behalf of 

Janus. 

Specifically, petitioner argues, as he did below, that the Division’s failure to make 

specific reference to Tax Law § 315, on the statutory notice issued to him, deprived petitioner of 

the ability to know the basis for the notice. This, asserts petitioner, deprived him of his due 

process. 
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Next, petitioner alleges, as he did below, that Tax Law § 289-b(2) does not authorize 

assessment of a corporation’s unpaid Article 13-A taxes against a corporate officer. 

Finally, petitioner argues that the Administrative Law Judge erred in concluding that he 

was an officer under a duty to act for Janus. Petitioner urges that he should not be held 

responsible for these penalties “merely because he held a corporate office” (Petitioner’s brief in 

support, p. 20). 

OPINION 

We affirm the determination of the Administrative Law Judge. 

Petitioner claims that the evidence does not support the conclusion that he is a person 

under a duty to act for Janus. Petitioner takes issue with the evidence upon which the auditor 

made his initial determination to assert personal liability against petitioner.  Specifically, 

petitioner questions the accuracy of the officer questionnaire because the auditor did not know 

who completed it. The questionnaire was given to Janus’s2 representative during the audit and, 

after being completed, it was returned to the auditor.  The Administrative Law Judge determined 

from this that it was reasonable to conclude that the questionnaire was completed by petitioner, 

his representative or a subordinate. We agree.  We also note that petitioner has offered no 

evidence to show that the questionnaire was inaccurate. 

While petitioner continues to claim that he is not a person under a duty to act for the 

corporation, he offered no evidence on the subject. A review of this record leads us to conclude 

that there is more than sufficient evidence to establish that petitioner was an officer having a duty 

to act for the corporation in complying with the requirements of Tax Law Articles 12-A and 13-

2Of which petitioner is president. 
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A. In any event, petitioner offered no evidence to prove otherwise.  Accordingly, petitioner 

failed to carry his burden of proof on the issue and is properly subject to penalty pursuant to Tax 

Law § 289-b(2). 

We view petitioner’s claim that he was deprived of his due process rights as similarly 

without merit. Tax Law §§ 289-b(2) and 315(a) must be read together. When doing so, it is 

clear that section 315(a) makes the Article 12-A penalty provisions of section 289-b(2) 

applicable to Article 13-A, thereby granting the Division authority to assess the Article 13-A 

penalties against petitioner as a person under a duty to act for Janus. We do not view the absence 

of an express reference to Tax Law § 315 on the statutory notice as fatal, especially where, as 

here, the notice expressly states that the penalties are being assessed under Article 13-A of the 

Tax Law and no prejudice has been shown to have been suffered by petitioner.  Petitioner’s claim 

of a due process deprivation is made even more dubious by the fact that the Division’s answer in 

this proceeding expressly refers to Tax Law §§ 289-b(2) and 315 as the authority for the 

Division’s actions. 

We find that the Administrative Law Judge fully and correctly addressed each of the 

issues raised by petitioner.  After reviewing this record, we can find nothing by way of argument 

or evidence that would justify modifying the determination below. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Trevor C. Wisdom, officer of Janus Petroleum, Inc., is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The Notice of Determination (No. L-010427695-4) dated June 5, 1993 is sustained; 

and 
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4. The petition of Trevor C. Wisdom, officer of Janus Petroleum, Inc. is denied. 

DATED: 	Troy, New York 
November 12, 1998 

/s/Donald C. DeWitt 
Donald C. DeWitt 
President 

/s/Carroll R. Jenkins 
Carroll R. Jenkins 
Commissioner 

/s/Joseph W. Pinto, Jr. 
Joseph W. Pinto, Jr. 
Commissioner 


