
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

FRANCIS C. AND BEVERLY B. PAVLAK : DECISION 
DTA No. 813799 

for Revision of Determinations or for Refund : 
of Sales and Use Taxes under Articles 28 and 29 
of the Tax Law for the Period September 1, 1982 : 
through February 28, 1986. 
________________________________________________ 

Petitioners Francis C. and Beverly B. Pavlak, 65 Litchfield Road, Port Washington, New 

York 11050, filed an exception to the determination of the Administrative Law Judge issued on 

January 23, 1997. Petitioners appeared pro se. The Division of Taxation appeared by Steven U. 

Teitelbaum, Esq. (Christina L. Seifert, Esq., of counsel). 

Petitioners filed a brief on exception and a reply brief.  The Division of Taxation filed a 

brief in opposition. Oral argument was not requested. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUES 

I.  Whether petitioners timely filed a petition for an administrative hearing with the 

former Tax Appeals Bureau which would thereby confer subject matter jurisdiction upon the 

Division of Tax Appeals. 

II.  Whether a redetermination by the Division of Taxation on its own motion of an 

assessment that has become finally and irrevocably fixed pursuant to Tax Law § 1138 allows 

petitioners to seek review of the redetermination or of the underlying assessment. 

III.  Whether the amount of the assessments against petitioners must be reduced by the 

amount withheld by petitioner Francis C. Pavlak's formeremployer pursuant to an income 

execution issued by the Division of Taxation, which amount was never remitted to the Division 

of Taxation. 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set 

forth below. 

Pursuant to a field audit of Port Washington Sporting Goods, Ltd. which commenced in 

March 1985, the Division of Taxation ("Division"), on May 23, 1986, issued a Statement of 

Proposed Audit Adjustment to that corporation asserting additional sales and use taxes due of 

$39,800.85 for the period September 1, 1982 through February 28, 1986. Thereafter, the 

Division issued notices of determination and demands for payment of sales and use taxes due, 

dated August 20, 1986, to Francis C. Pavlak and Beverly B. Pavlak, as officers of the aforesaid 

corporation.1  The notices assessed sales and use taxes in the amount of $39,800.85, plus 

penalty and interest, for a total amount due of $59,051.60 for the period September 1, 1982 

through February 28, 1986.2 

As proof that the notices of determination were issued to petitioners on August 20, 1986, 

the Division submitted the affidavits of Norman W. Ayers, Daniel B. LaFar and Thomas C. 

Paley along with copies of the notice of determination issued to petitioner Francis C. Pavlak and 

certified mail records (Postal Service Form 3877 and Division of Taxation Form AU-372.1). 

The affidavit of Norman W. Ayers, Program Manager for the Field Audit Management 

Sales Tax Section (the "Section"), states that he has been employed by the Division since 1970 

and that he is familiar with the Section's mailing procedures as they existed in 1986. In August 

1986, preparation of notices of determination for mailing was a regular duty of Section staff. 

1As part of its exhibits, the Division submitted a copy of the notice of determination issued to 
petitioner Francis C. Pavlak. In its brief, the Division stated that, while it was unable to locate 
the notice of determination issued to petitioner Beverly B. Pavlak, it has provided proof of proper 
issuance of this notice. 

2It should be noted that the notice of determination issued to Francis C. Pavlak and the 
documentary evidence relating to the mailing of this notice, and the notice issued to Beverly B. 
Pavlak, indicate that petitioners' names were incorrectly spelled "Paulak."  However, petitioners 
do not contend nor is there any evidence which would indicate that the misspelling resulted in 
any harm or prejudice to petitioners. 
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The Section's clerks prepared the notices and a keyboard specialist prepared certified mail 

records. According to Mr. Ayers, the notice number for a notice of determination, abbreviated 

to the last four digits, was listed in the column labeled "insured value" on the Postal Service 

Form 3877. 

In 1986, the notices of determination were placed in window envelopes so that the names 

and addresses on the notices could be seen. As part of his or her regular duties, a member of the 

Section's staff verified the names and addresses on the notices against the certified mail record 

and assigned a sequential certified control number to each envelope. On August 20, 1986, a 

staff member of the Section, Beth Deatherholtz, brought the envelopes containing all of the 

notices of determination listed on the certified mail record for that date, along with the certified 

mail record, to the Division's Mail and Supply Section and observed them being stamped. 

Attached to Mr. Ayer's affidavit, as Exhibit "3", is the attestation of Ms. Deatherholtz. Thomas 

C. Paley, an employee of the Mail and Supply Room, stated that, on August 20, 1986, he 

deposited all of the notices described on the certified mail record, all of which were enclosed in 

sealed postpaid envelopes, at a branch of the United States Postal Service in Albany, New York. 

Mr. Paley's attestation is also attached to the affidavit of Norman W. Ayers. 

After the notices of determination were accepted by the post office, the mail room 

returned a copy of the certified mail record, with the U.S. Postal Service postmark affixed 

thereto indicating date of mailing, to the Sales Tax Field Office Management Office along with 

the attestation of the employee who deposited the notices at the post office. The certified mail 

record is kept in the regular course of business of the Section. Certified mail return receipts are 

not requested from the post office. 

Mr. Ayers stated that the Division could not locate the original copies of the notices of 

determination at issue herein. Petitioner Francis C. Pavlak provided the Division with a copy of 

the notice issued to him; petitioner Beverly B. Pavlak did not. 

Based upon his review of the copy of the notice issued to Mr. Pavlak, Postal Service 

Form 3877, and Division Form AU-372.1, coupled with his knowledge of the procedures and 
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operations of the Section, Mr. Ayers stated that the notice issued to Francis C. Pavlak (Notice 

No. S860820193C) and the notice issued to Beverly B. Pavlak (Notice No. S860820194C) were 

properly sent by certified mail to these petitioners at 65 Litchfield Road, Port Washington, New 

York 11050 on August 20, 1986. Mr. Ayers further stated that, with the exception of the name, 

the associated vendor I.D. number and notice number, the notice of determination issued to 

Beverly B. Pavlak contained the same information as the notice issued to Francis C. Pavlak. 

Daniel B. LaFar, Principal Mail and Supply Clerk, supervises the Division's Mail and 

Supply Room staff in delivering outgoing mail to branch offices of the United States Postal 

Service. After a notice is placed in the outgoing certified mail basket in the mail room, a 

member of the staff weighs and seals each envelope and places the postage and fee amount on 

the letter. A mail processing clerk counts the envelopes and verifies the names and certified 

mailing numbers against the information contained on the certified mail record. 

Mr. LaFar stated that a member of his staff delivered the stamped envelopes to the 

Roessleville Branch of the United States Postal Service in Albany, New York on August 20, 

1986. A Postal Service employee affixed a postmark to the certified mail record, wrote the total 

number of pieces received at the post office and initialed the certified mail record to indicate 

that this was the total number of pieces received. He indicated that the certified mail record is 

the Division's record of receipt by the Roessleville Branch for pieces of certified mail. In the 

ordinary course of business and pursuant to the practice and procedure of the Mail and Supply 

Room, the certified mail record is picked up at the post office on the following day and is then 

delivered to the originating office by a member of Mr. LaFar's staff. 

Based upon his review of the affidavit of Norman W. Ayers and the exhibits attached 

thereto as well as the certified mail record, Mr. LaFar stated that he could determine that on 

August 20, 1986, a Mail and Supply Room employee delivered pieces of mail addressed to 

Francis C. Pavlak and Beverly B. Pavlak at 65 Litchfield Road, Port Washington, New York 

11050 to the Roessleville Branch of the United States Postal Service in Albany, New York in 

sealed postpaid envelopes for delivery by certified mail. In addition, Mr. LaFar could determine 
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that a member of his staff obtained a copy of the certified mail record, with the postmark 

stamped thereon, which was delivered to and accepted by the post office on August 20, 1986, 

for the records of the Field Audit Management Sales Tax Section of the Audit Division. The 

procedures described by Mr. LaFar were the regular procedures of the Mail and Supply Room 

and were followed on August 20, 1986 in mailing the pieces of certified mail at issue in this 

proceeding. 

Thomas C. Paley, Mail and Supply Clerk, employed in the Division's Mail and Supply 

Room, stated that, as part of his duties, he delivers the outgoing mail to a branch of the United 

States Postal Service every morning and afternoon. As part of his performance of that function, 

he gives the certified mail to a Postal Service employee who counts the envelopes containing 

certified mail and checks that figure against the information contained on the certified mail 

record. The Postal Service employee then stamps the certified mail log with a postmark 

indicating the date on which the certified mail was received at the post office. Mr. Paley 

receives the certified mail record back from the post office on the following day. 

Mr. Paley reviewed the certified mail record and the Form AU-372.1 for August 20, 1986 

and, based upon these documents, he could determine that on August 20, 1986, he delivered 

certified mail addressed to Francis C. Pavlak and to Beverly B. Pavlak at 65 Litchfield Road, 

Port Washington, New York 11050 to the Roessleville Branch of the United States Postal 

Service. He stated that the procedures described in his affidavit are the regular procedures 

followed by the Mail and Supply Room in the ordinary course of business when delivering mail 

to the post office and that these procedures were followed on August 20, 1986. 

The certified mail record (Postal Service Form 3877), attached to the affidavit of Norman 

W. Ayers, is a one-page document which lists 15 sequentially numbered articles. According to 

the form, two articles of mail were addressed to Port Washington Sporting Goods, Ltd. at 75 

Main Street, Port Washington, New York 11050 and one article of mail each was addressed to 

Francis C. Pavlak and Beverly B. Pavlak, as officers of Port Washington Sporting Goods, Ltd., 
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at 65 Litchfield Road, Port Washington, New York 11050.3  The names and addresses of the 

other nine addressees were crossed out (presumably to preserve their confidentiality).  The form 

contained a United States Postal Service postmark of August 20, 1986. At the bottom of the 

form, under "Total Number of Pieces Listed by Sender" is "15" and under "Total Number of 

Pieces Received at Post Office" is handwritten "fifteen". The initials "RE" appear beneath 

"POSTMASTER, PER (Name of receiving employee)". Under "Insured Value" are numbers 

for each of the 15 articles of mail. For petitioner Francis C. Pavlak, these numbers are 193C 

and 197C; for petitioner Beverly B. Pavlak, the numbers are 194C and 196C. 

On the Form AU-372.1, the Division's mailing record for notices of determination dated 

August 20, 1986, which also was attached to Mr. Ayers's affidavit, is a listing of the notice 

numbers, identification numbers and total amounts of the notices of determination issued to 

each of these petitioners as well as to Port Washington Sporting Goods, Ltd. and other 

unidentified taxpayers. The mailing record indicates that notices of determination bearing 

notice numbers S860820193C and S860820197C, in the total amounts of $59,051.60 and 

$993.33, respectively, were issued to Francis C. Pavlak, officer, on August 20, 1986. It also 

indicates that notices of determination bearing notice numbers S860820194C and 

S860820196C, in the total amounts of $59,051.60 and $993.33, respectively, were issued to 

Beverly B. Pavlak, officer, on August 20, 1986. 

3According to Division Form AU-372.1, in addition to the notices of determination at issue in 
this proceeding, on August 20, 1986, a notice of determination bearing notice number 
S860820197C, in the amount of $993.33, was issued to petitioner Francis C. Pavlak and a notice 
of determination, notice number S860820196C, in the same amount, was issued to petitioner 
Beverly B. Pavlak. From an examination of the audit file, it appears that these assessments were 
for penalty only, for the period ended February 28, 1986. At a subsequent courtesy conference 
provided by the Division (the results of which shall hereinafter be discussed), these penalty 
assessments were reduced to $233.74 and, upon recomputation of the total assessments due from 
these petitioners, were simply added to the penalty already due from them for this period. In the 
absence of evidence to the contrary, it shall be presumed these penalty assessments were not 
separately (or timely) protested by petitioners. 
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On August 6, 1986, the corporation owned by petitioners, Port Washington Sporting 

Goods, Ltd., filed a bankruptcy petition (Chapter 7) in the U.S. Bankruptcy Court in Westbury, 

New York. The Division was listed as a creditor on the petition. 

In their reply brief, petitioners state that upon receipt of the notices of determination, they 

immediately sent two letters to Tax Compliance, Albany, New York. Petitioners contend that 

these letters, dated August 22, 1986, were sent pursuant to the verbal instruction of the District 

Office. Copies of these letters are attached to the reply brief as Exhibit "26". The reply brief 

states that "[w]e did not at that time send a petition to the Tax Appeals Bureau because of the 

bankruptcy proceedings and the aforementioned letters of protest.  And in view of the fact that 

all collection action should be 'stayed' during the bankruptcy proceedings." 

In September 1987, the attorney for petitioners (John A. Dowd, Esq.) requested a courtesy 

conference with the Division's Nassau District Office. This request was subsequently granted 

by letter dated September 21, 1987. It should be noted that, in the initial paragraph of the letter, 

it states that "although you have lost your appeal rights through the normal hearing process, I 

am granting you a courtesy conference."  This letter was sent to John A. Dowd, Esq. who, 

presumably, was then representing petitioners. As a result of the courtesy conference, the 

assessments against the corporation (and, accordingly, against petitioners) were reduced from 

$39,800.85 to $14,820.53, plus penalty and interest. A report from Stephen Spector, Tax 

Auditor I, dated January 12, 1989 sets forth the basis for the reduction. At the bottom of this 

report is a handwritten notation indicating that the vendor had agreed to the recomputation of 

the tax liability. 

Prior to the recomputations, on January 5, 1987, warrants were filed with the Nassau 

County Clerk against petitioners. 

An income execution, dated March 10, 1987, was served upon petitioner Francis C. 

Pavlak. Upon Mr. Pavlak's failure to comply with its provisions, an income execution was 

served upon his then employer, Walter J. Black, Inc. of Roslyn, New York. These income 

executions indicated thereon that the amount of $62,059.31 was due from petitioner Francis C. 



- 8 -

Pavlak. On February 6, 1991, another income execution was served upon Walter J. Black, Inc. 

This income execution stated that the sum of $33,993.89 was due as of December 26, 1990. 

According to a letter to Mr. Pavlak from the Division's Tax Compliance Division on 

December 1, 1993, the Division had received, as of that date, payments totaling $11,064.53. Of 

this amount, $7,134.36 was received from the bankruptcy proceeding, $850.00 from an offset 

from a 1992 income tax refund and $3,080.17 from payments by Walter J. Black, Inc. pursuant 

to the income executions. 

Apparently, Walter J. Black, Inc., pursuant to the income execution served upon it, began 

withholding the sum of $123.00 on a biweekly basis from petitioner Francis C. Pavlak's wages. 

However, the employer failed to remit to the Division the sum of $12,423.00, representing 101 

pay periods between February 28, 1987 and January 15, 1991, and the sum of $4,182.00, 

representing 34 pay periods between June 1, 1992 and September 30, 1993. As a result, the 

State of New York obtained an order and judgment against Walter J. Black, Inc., in the amount 

of $16,605.00, plus interest, on July 19, 1994. The Division has collected no money on the 

judgment against Walter J. Black, Inc. 

Income executions were also issued by the Division against petitioner Beverly B. Pavlak. 

Payment in the amount of $581.54 was received prior to the withdrawal of the income 

execution in October 1994. 

On May 15, 1995, the Division of Tax Appeals received a petition from petitioners. It 

was signed by both petitioners and was dated May 5, 1995. 

The April 2, 1996 affidavit of Theodore Eckler, Tax Compliance Agent II, indicates that, 

as of April 1, 1996, there remained due and owing the sum of $35,239.69, consisting of 

$8,802.34 tax, $2,566.78 penalty and $23,870.57 interest. The affidavit sets forth the sources 

and amounts of all payments made on these assessments. 

Petitioners have submitted voluminous documentation relating to 

their dealings with the Division from the time of the issuance of the notices of determination up 

to and through the various collection procedures utilized by the Division. Chronological logs of 
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telephone calls as well as copies of letters between the parties have also been made a part of the 

documentation submitted by petitioners. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

In his determination, the Administrative Law Judge noted that the statutory notices which 

gave rise to this proceeding were issued on August 20, 1986, a date prior to the establishment of 

the Division of Tax Appeals on September 1, 1987. He also noted that applicable case law has 

established that when the timeliness of a petition is at issue (having been raised in this 

proceeding by the Division in its Answer), the Division must come forward with sufficient 

proof of mailing.  After reviewing the evidence presented by the Division of its standard 

mailing procedures for notices of determination and the procedures followed by the Division as 

to the notices of determination at issue in this matter, the Administrative Law Judge concluded 

that these notices were properly issued to petitioners by the Division on August 20, 1986. 

Based on the provisions of Tax Law § 1138 (former subdivision [a]) and applicable regulations 

in effect in August 1986, petitioners had 90 days from that date within which to file a petition 

for administrative review of those notices. The Administrative Law Judge found that 

petitioners did not timely petition the former Tax Appeals Bureau (predecessor of the Division 

of Tax Appeals) for administrative review of these notices within the prescribed 90-day period. 

Therefore, the tax asserted due from petitioners became finally and irrevocably fixed pursuant 

to the provisions of Tax Law § 1138 (former subdivision [a]) unless the Division, on its own 

motion, opted to redetermine such tax. 

The Administrative Law Judge concluded that the August 22, 1986 letters which 

petitioners sent to the Division's Tax Compliance unit in response to the notices of 

determination were not petitions for a hearing to the former Tax Appeals Bureau. He concluded 

that the "decision, by petitioners, not to file a petition with the Tax Appeals Bureau appears to 

have been a conscious choice which, apparently, was based upon certain misconceptions" 

(Determination, conclusion of law "L"). The Administrative Law Judge noted that there is no 

provision in the Tax Law to toll the 90-day period for requesting administrative review in order 
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for petitioners to make an inquiry into the purpose of or basis for the assessment. Additionally, 

the Administrative Law Judge noted that it is well-settled that a corporation's bankruptcy has no 

relevance to the personal liability of a person required to collect and remit the tax and that the 

liability of a responsible officer is separate and independent from that of the corporation. 

Due to the failure of petitioners to timely file a petition for administrative review of the 

notices of determination at issue, the Administrative Law Judge concluded that the Division of 

Tax Appeals was without jurisdiction to consider the merits of the petition. 

ARGUMENTS ON EXCEPTION 

Petitioners take exception to numerous findings of fact by the Administrative Law Judge. 

They argue that they demonstrated that they did not accept the contents of the notices of 

determination by the content of their August 22, 1986 letters of protest to Tax Compliance; that 

no copy of the notices of determination were ever served on petitioner Beverly Pavlak; that all 

proceedings should have been stayed due to the filing in August 1986 of a petition of 

bankruptcy by the corporation owned by petitioners, Port Washington Sporting Goods, Ltd.; 

that petitioners were never notified of the redetermination of tax due made by the Division until 

long after it was completed; and that the Division has made no effort to collect any money on 

the judgment it obtained against petitioners' former employer, Walter J. Black, Inc. 

Petitioners argue that the Administrative Law Judge erred in concluding that the notices 

of determination at issue finally and irrevocably fixed the amount of tax due because the 

Division accepted their August 1986 letters of protest and redetermined such tax.  Further, 

petitioners allege that the Division did not advise them of its redetermination so the time within 

which they were able to file a petition for a hearing on such redetermination never expired. 

Moreover, petitioners state that letters from the Division subsequent to the issuance of the 

notices of determination, including a letter from the Division's Law Bureau, gave petitioners 

additional rights to a hearing.  Petitioners rely primarily on a letter from Division employee 

Susan Gould in March 1991 which, in applicable part, refers to a protest having been filed by 

petitioners, a suspension of collection activity due to the bankruptcy of petitioners' corporation 
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and a suspension of an income execution issued to petitioners. This, argues petitioners, 

supports their claim that they timely filed a protest of their assessments and that funds were 

illegally withheld from them by petitioner Francis C. Pavlak's employer, Walter J. Black, Inc. 

and should be applied to the balance owed by them as a credit. 

In opposition, the Division relies on the arguments it made before the Administrative Law 

Judge. Specifically, it argues that the Division has established that the notices of determination 

were properly issued to petitioners by the Division on August 20, 1986 and that petitioners 

failed to timely file a protest to such notices. As a result, the Division asserts that the Division 

of Tax Appeals is without jurisdiction to hear the petitions filed in this proceeding. 

Additionally, the Division argues that the Division of Tax Appeals has no statutory jurisdiction 

to review collection activities undertaken by the Division in regard to the amount due pursuant 

to such notices. Further, the Division states that it is not required to provide a credit against the 

liability of petitioners for money withheld by petitioner Francis C. Pavlak's former employer, 

Walter J. Black, Inc., and not remitted to the Division. Until such money is paid over to the 

sheriff or to the Division, petitioners are not discharged from their tax liability to the Division. 

The Division argues that, in collecting tax due by issuance of an income execution, it is in the 

position of a judgment creditor.  Walter J. Black, Inc., as petitioner Francis C. Pavlak's former 

employer, was not acting as the agent of the Division in withholding amounts from Mr. Pavlak's 

wages pursuant to such income execution. Therefore, the Division argues that petitioners' 

analogy to Tax Law § 675 and the relationship of an employer under that section of law to the 

Division is inapplicable to the present situation. 

Finally, the Division argues that the documents submitted by petitioners on exception 

should be disregarded by the Tax Appeals Tribunal in accordance with our decision in Matter 

of Schoonover (Tax Appeals Tribunal, August 15, 1991). 

OPINION 

As an initial matter, we conclude that petitioners have provided no basis for modifying, in 

any respect, the findings of fact of the Administrative Law Judge and we affirm those findings 
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in their entirety.  Additionally, we will not consider any documentary material included with the 

exception or briefs on exception by petitioners based on our policy as stated in Matter of 

Schoonover (supra): 

"In order to maintain a fair and efficient hearing system, it is 
essential that the hearing process be both defined and final. If the parties 
are able to submit additional evidence after the record is closed, there is 
neither definition nor finality to the hearing . . . . For these reasons we 
must follow our policy of not allowing the submission of evidence after 
the closing of the record." 

We next affirm the conclusion of the Administrative Law Judge that petitioners did not 

timely file a protest to the notices of determination issued to them on August 20, 1986. By 

petitioners' own statements in their briefs and in the August 22, 1986 letters to Tax Compliance, 

it is clear that petitioners were not requesting a hearing on these notices of determination before 

the Tax Appeals Bureau. Whatever petitioners' intentions were in sending these letters, we 

agree with the conclusion of the Administrative Law Judge that: "[t]he decision, by petitioners, 

not to file a petition with the Tax Appeals Bureau appears to have been a conscious choice 

which, apparently, was based upon certain misconceptions" (Determination, conclusion of law 

"L"). Even if these letters could have been construed as petitions for a hearing, petitioners have 

presented no evidence of the date of filing of such letters with Tax Compliance.  In this regard, 

the burden of proof is on petitioners to demonstrate that a request for a hearing was timely filed 

and they have clearly failed to meet their burden in this regard. 

It is revealing that in the petitions filed herein with the Division of Tax Appeals, 

petitioners never claim that a hearing was requested in 1986 or at any time until the present 

exceptions were filed, nor do petitioners even challenge the merits of the underlying 

assessments. As the Administrative Law Judge concluded, "[a]t no time have petitioners ever 

alleged that the notices of determination were not properly issued nor have they denied receipt 

thereof" (Determination, conclusion of law "K"). Rather, the petitions filed herein seek a 

review of the collection activity undertaken by the Division subsequent to these notices of 

determination having become fixed and final and a review of the application of funds obtained 
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as a result of the corporate bankruptcy of Port Washington Sporting Goods, Ltd. and the 

withholding of wages by petitioner Francis C. Pavlak's former employer, Walter J. Black, Inc. 

As a result, we agree with the conclusion of the Administrative Law Judge that petitioners 

failed to timely file a petition for administrative review of the notices of determination at issue 

and the Division of Tax Appeals has no jurisdiction to consider the merits of such notices. 

Petitioners argue, in addition, that their tax liability was not finally and irrevocably fixed 

by their failure to timely protest the August 1986 notices of determination because of the 

subsequent redetermination by the Division of the amount of tax due. Petitioners provide no 

authority for this assertion and we do not agree with the premise of their argument. 

Tax Law § 2008 provides, in part, as follows: 

"[a]ll proceedings in the division of tax appeals shall be 
commenced by the filing of a petition with the division of tax appeals 
protesting any written notice of the division of taxation which has 
advised the petitioner of a tax deficiency . . . or any other notice which 
gives a person the right to a hearing in the division of tax appeals under
this chapter or other law" (Tax Law § 2008, emphasis added). 

In relation to a notice of determination asserting additional sales and use tax, Tax Law 

§ 1138 provides, in applicable part, that: 

"(a)(1) . . . Such determination shall finally and irrevocably fix the 
tax unless the person against whom it is assessed, within ninety days after 
giving of notice of such determination, shall apply to the division of tax 
appeals for a hearing, or unless the commissioner of taxation and finance 
of his own motion shall redetermine the same. 

* * * 

"(3)(B) . . . Where the tax commission determines or redetermines 
that the amount of tax claimed to be due from a vendor of tangible 
personal property or services . . . is erroneous or excessive in whole or in 
part, it shall redetermine the amount of tax properly due from any such 
person . . . and if such amount is less than the amount of tax for which 
such person would have been liable in the absence of such determination 
or redetermination, it shall reduce such liability accordingly." 

We disagree with petitioners that the redetermination by the Division in this case entitles 

them to a hearing on such redetermination or in any way reopens the merits of the underlying 

assessment. The redetermination by the Division took place long after the 90-day period of 

time to apply for a hearing had expired. At the expiration of that 90-day period, petitioners' 
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liability for tax was finally and irrevocably established by Tax Law § 1138. To allow a hearing 

on a sua sponte reduction of tax liability by the Division would render the 90-day time limit for 

requesting a hearing meaningless and would discourage the Division from undertaking any 

further review of taxpayer liability once such liability is established. 

The situation here is distinguishable from that in Matter of Meyers v. Tax Appeals 

Tribunal (201 AD2d 185, 615 NYS2d 90, lv denied 84 NY2d 810, 621 NYS2d 519), where the 

Court found that a taxpayer was entitled to a hearing pursuant to the provisions of Tax Law 

§ 2000 as a matter of right where the right to a hearing was not specifically provided for, 

modified or denied by another provision of the Tax Law. Here, petitioners have already had an 

opportunity to request a hearing on the issuance of the notices of determination pursuant to Tax 

Law § 1138(a). Neither Meyers nor any provision of law allows petitioners a second 

opportunity to request such a hearing. 

Petitioners' main argument in this matter is that the Division must credit them with the 

amount of wages withheld by petitioner Francis C. Pavlak's former employer pursuant to an 

income execution issued by the Division even though only a portion of this amount was 

remitted to the Division. Regrettably for petitioners, there is no authority which would entitle 

them to a credit against their tax liability in this instance.  Petitioners rely on our decision in 

Matter of O'Connor (Tax Appeals Tribunal, February 24, 1994) to provide the Tribunal with 

jurisdiction to entertain their claim on this issue.  That case is distinguishable from the instant 

matter, however. In O'Connor, we found jurisdiction to consider whether payments allegedly 

made by the taxpayer to the Division had been correctly applied. In O'Connor, the taxpayer 

introduced evidence of physical delivery of the payments to Division personnel. 

In the present case, the issue is not whether we have jurisdiction to consider the proper 

application of a payment of tax.  Here, there is evidence that the garnished income was 

wrongfully withheld by petitioner Francis C. Pavlak's former employer and never remitted to 

the Division. Thus, the tax due and owing by petitioners remains unpaid to the State of New 

York until it is either collected from Walter J. Black, Inc. in satisfaction of the judgment 
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obtained by the Attorney General or until paid by petitioners. While section 5231(f) of the Civil 

Practice Law and Rules gives the State of New York, as a creditor, a cause of action against the 

employer, petitioners have provided no authority for their argument that their tax liability is 

deemed satisfied to the extent of the wages withheld by the employer (see, Gluck v. Gluck, 134 

AD2d 237, 520 NYS2d 581 [wherein the defendant's wages were garnished but not all the 

money withheld was turned over to the sheriff, the Court held that the defendant was not 

relieved of his obligation until the sheriff had the garnished wages in his hands]). Further, the 

Division of Tax Appeals has no authority to review activities undertaken by the Division to 

collect unpaid sales tax after assessments become fixed and final (Matter of Driscoll, Tax 

Appeals Tribunal, April 11, 1991, citing Matter of Club Marakesh v. New York State Div. of 

Tax Appeals, Sup Ct, Albany County, Nov. 7, 1990, Keniry, J.). 

As a result, we affirm the determination of the Administrative Law Judge. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Francis C. and Beverly B. Pavlak is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Francis C. and Beverly B. Pavlak is dismissed. 

DATED: 	Troy, New York 
February 12, 1998 

______________________________ 
Donald C. DeWitt 

President 

______________________________ 
Carroll R. Jenkins 

Commissioner 

______________________________ 
Joseph W. Pinto, Jr. 

Commissioner 


