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The Division of Taxation filed an exception to the determination of the Administrative 

Law Judge issued on May 30, 1996 with respect to the petition of Olin Corporation, Attn: 

Kenneth C. Ritter, 501 Merritt 7, P.O. Box 4500, Norwalk, Connecticut 06856-4500. Petitioner 

appeared by Mackenzie Smith Lewis Michell & Hughes (Clayton H. Hale, Jr., Esq., of counsel). 

The Division of Taxation appeared by Steven U. Teitelbaum, Esq. (Patricia L. Brumbaugh, 

Esq., of counsel). 

The Division of Taxation filed a brief in support of its exception. Petitioner filed a brief 

in opposition to the exception. The Division of Taxation filed a reply brief. Oral argument, at 

the request of both parties, was heard on March 20, 1997. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. Commissioner Jenkins took no part in the consideration of this decision. 

ISSUES 

I.  Whether the Division of Taxation properly imposed sales tax on waste removal, 

transportation and processing/disposal fees paid by petitioner. 

II.  Whether the imposition of sales tax violates the Commerce Clause of the United States 

Constitution. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set 

forth below. 
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Petitioner, Olin Corporation ("Olin"), is a Virginia corporation with headquarters located 

in Stamford, Connecticut. Petitioner's operations include chemical manufacturing at plants 

located, respectively, in Niagara Falls, New York and Rochester, New York. 

During the period at issue herein, September 1, 1985 through November 30, 1990, 

petitioner contracted with Stablex Canada, Inc. ("Stablex"), a Canadian corporation, to take 

delivery of hazardous wastes generated in the manufacture of chlorine and caustic at petitioner's 

Niagara Falls facility, and to transport such wastes to Stablex's facility at Blainville, Canada for 

processing/disposal. 

During the same period (9/1/85 through 11/30/90), petitioner also contracted with Rollins 

Environmental Services (NJ) ("Rollins"), a Delaware corporation, to take delivery of hazardous 

wastes generated in the manufacture of small batches of various chemicals at petitioner's 

Rochester facility, and to transport such wastes to Rollins's facility in Bridgewater, New Jersey 

for processing/disposal. 

Each of these contracts was entered into on petitioner's behalf by its purchasing 

department, which is located at petitioner's headquarters in Stamford, Connecticut. Petitioner's 

witness explained that such contracts were extended from time to time via amendments, as 

opposed to copying and re-executing entire new contracts. These periodic amendments 

typically involved extensions of the duration of the basic contract and changed the dollar 

amounts for the services being performed. In this case, the Stablex contract was entered into on 

March 3, 1986 (some five months into the audit period), and the Rollins contract was entered 

into on December 15, 1984 (some nine and one-half months prior to the audit period). 

In the case of petitioner's Niagara Falls facility, petitioner's personnel would load the 

wastes into roll-off type dumpsters brought to the facility by the trucking company hired by 

Stablex.  The loaded dumpsters would then be winched onto trucks by the trucking company's 

employees, and driven by such employees to Stablex's facility in Blainville, Canada. In the case 

of petitioner's Rochester facility, metal drums (typically 55 gallon drums) would be loaded by 

petitioner's personnel onto trucks supplied by Rollins, and would be driven by Rollins 
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employees to Rollins's facility at Bridgewater, New Jersey. 

Each of the contracts is essentially identical in its terms. Pursuant to the contracts, the 

"service" contracted for is defined (at section one) to mean "to take delivery, treat, store, and/or 

otherwise dispose of Waste Products pursuant to this Agreement."  Said section goes on to 

define "Waste Products" to include both the waste materials and the containers in which the 

materials are placed. Said section also defines "Delivery" to mean "the earliest to occur of (a) 

the transfer to Disposer [i.e., Stablex or Rollins] of Waste Products, or (b) the taking of 

possession or control by Disposer of Waste Products."  Section 4(c) of the agreements provides 

that the Disposer agrees not to use, reuse, recycle, recover, reclaim, resell, transfer or give away 

the waste products or containers without petitioner's written permission. Section 6(a) of the 

agreements provides that the Disposer takes delivery of the waste products at petitioner's 

facility, while section 6(b) provides that title and all incidents of ownership of the waste 

products pass to the Disposer upon delivery. 

Sample invoices from both Stablex and Rollins, each of which fall within the audit period 

at issue herein, show the type of wastes involved, note generally the method of 

processing/disposal (e.g., incineration, landfill, secure landfill, etc.), and show separate charges 

for the transportation of the waste and for its disposal. 

On June 1, 1993, following a field audit of petitioner's operations, the Division of 

Taxation ("Division"), issued to petitioner a Notice of Determination assessing additional sales 

tax due for the period September 1, 1985 through November 30, 1990 in the amount of 

$176,972.83, plus interest. The tax at issue was assessed on the full amounts paid by petitioner 

to Stablex and Rollins for the services described above. Specifically, the Division assessed tax 

of $82,307.51 based on amounts paid by petitioner to Stablex in connection with wastes 

generated at petitioner's Niagara Falls facility, and tax of $94,665.32 based on amounts paid by 

petitioner to Rollins in connection with wastes generated at petitioner's Rochester facility. 

At hearing, the parties agreed that the audit methodology and the mathematical accuracy 

of the amount of tax determined as a result of the application thereof was not at issue. 
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Subsequent to the hearing, the parties entered into a stipulation regarding the tax amounts 

associated with various components of the services purchased by petitioner, as well as mileages 

between certain locations. According to this stipulation, if it is determined that the tax amount 

assessed on petitioner's purchases from Stablex should be separately allocated to transportation 

and disposal activities, the tax amount corresponding to transportation of the waste is 

$27,408.17, and the tax amount corresponding to disposal of the waste is $54,899.34. 

Similarly, for petitioner's purchases from Rollins, the tax amount corresponding to 

transportation of the waste is $9,466.03, and the tax amount corresponding to disposal of the 

waste is $85,199.29. In addition, the parties have stipulated that the road mileage between 

petitioner's Niagara Falls facility and Stablex's facility in Blainville, Canada is 431.9 miles, of 

which 3.0 miles (0.7%) are within New York State, and that the road mileage between 

petitioner's Rochester facility and Rollins's facility in Bridgeport, New Jersey is 362 miles, of 

which 166 miles (45.9%) are within New York State. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

In the determination below, the Administrative Law Judge relied on the Tax Appeals 

Tribunal's (hereinafter the "Tribunal") decisions in Matter of General Electric Co. (Tax 

Appeals Tribunal, March 5, 1992), Matter of Bristol-Myers Co. Indus. Div. (Tax Appeals 

Tribunal, September 15, 1994), Matter of Rollins Environmental Servs. (NJ) (Tax Appeals 

Tribunal, September 15, 1994), and Matter of Waste Conversion (Tax Appeals Tribunal, 

August 25, 1994) for the proposition that removal, transportation and treatment/disposal of 

industrial or hazardous waste from a customer's New York property constitutes an integrated 

trash removal service subject to tax under the provisions of Tax Law § 1105(c)(5). The 

Administrative Law Judge noted that the Tribunal also concluded that taxing the entire receipt 

from the service when the processing/disposal and part of the transportation takes place outside 

of New York State, results in New York taxing more than that part of the revenues from the 

interstate activity which reasonably reflects the in-state component of the activity, thus violating 

the constitutional requirement of fair apportionment. Based on this case law, the 
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Administrative Law Judge cancelled the tax on the processing/disposal services that was 

separately stated in the stipulation of the parties. With respect to the tax relating to 

transportation that was separately stated in the stipulation, the Administrative Law Judge 

determined that inasmuch as the parties had "placed the issue and basis for apportionment in 

question," it was appropriate to apportion in-state and out-of-state transportation charges based 

on the mileage information provided in the stipulation.1  Thus, based on the mileage in New 

York State compared to the total mileage covered by the transportation charges as stated in the 

stipulation, the Administrative Law Judge limited the tax on the transportation charges to 0.7% 

of the tax attributable to Stablex' transportation charges and 45.9% of the tax attributable to 

Rollins' transportation charges. 

ARGUMENT ON EXCEPTION 

At oral argument, the Division stated that it now acquiesced with the view that the 

disposal/processing component of the service charge was not subject to sales tax because the 

activity occurred outside New York State. The Division contends, however, that the Tribunal's 

decision in Matter of General Electric Co. (supra), and its progeny, "achieved the right result 

for the wrong reasons" (Division's brief in support, p. 19). The Division asserts that the 

Tribunal's analysis in General Electric exceeded its authority and that the same result could 

have been achieved by viewing the processing of waste under Tax Law § 1105(c)(2) as a 

separate and distinct transaction from trash removal under Tax Law § 1105(c)(5). The Division 

also argues for the first time on this exception that apportioning the sales tax on the 

transportation component based on the miles the waste was transported in-state versus out-of-

state is incorrect. The Division contends that the Administrative Law Judge did not address the 

United States Supreme Court decision in Oklahoma Tax Commn. v. Jefferson Lines (514 US 

1 The Administrative Law Judge noted that in Matter of Waste Conversion (supra), Matter of Bristol-Myers 
Co. Indus. Div. (supra), and Matter of General Electric Co. (supra), the Tribunal did not disturb the parties' 
stipulations or consent to uphold the tax on the transportation charges that were separately stated from the 
processing/disposal charges. He also noted that in contrast, the Tribunal cancelled the entire assessment in Matter 
of Rollins Environmental Servs. (NJ) (supra) including that portion of the tax attributable to in-state transportation 
activities.  The Administrative Law Judge attributed that result to "follow from the inability or unwillingness of the 
parties to arrive at a stipulation as to some apportionment" (Determination, conclusion of law "I"). 
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175, 131 L Ed 2d 261) which held that "a state sales tax on an unapportioned receipt from a sale 

of a transportation service originating in that state does not present an undue burden on 

interstate commerce in violation of the Commerce Clause" (Division's brief in support, p. 20). 

The Division asserts that the decision and reasoning in Jefferson Lines supports its position 

that the imposition of sales tax on the charges for the pickup, removal and transportation of 

hazardous waste (identified as "transportation" on the invoices and in the stipulation between 

the parties) from a facility located within this State does not violate the Commerce Clause. 

OPINION 

Tax Law § 1105(c)(2) imposes sales tax on the receipts from the service of processing 

tangible personal property including trash (Matter of Cecos Intl. v. State Tax Commn., 126 

AD2d 884, 511 NYS2d 174, affd 71 NY2d 934, 528 NYS2d 811). Tax Law § 1105(c)(5) 

imposes sales tax on the receipts from the service of maintaining, servicing or repairing real 

property including trash removal (Matter of Penfold v. State Tax Commn., 114 AD2d 696, 494 

NYS2d 552). In Matter of General Electric Co. (supra), we held that the service of removing, 

transporting and disposing/processing of waste material was an integrated waste removal 

service subject to sales tax under Tax Law § 1105(c)(5). We rejected General Electric's 

argument that the disposal of waste material, i.e., PCB contaminated oil, through the process of 

incineration, was a separate service from the "removal" of the waste from General Electric's 

facility in New York and the "transportation" of that waste to Arkansas. We likewise reject the 

identical argument presented by the Division in its exception. We also rejected General 

Electric's constitutional argument that the activity being taxed did not have sufficient nexus 

with New York State. We concluded that because the service being performed occurred, at 

least partly, in New York State, and General Electric had a significant presence in New York 

State, sufficient nexus with New York State existed to support the tax.  However, we agreed 

with General Electric's second constitutional argument that imposing sales tax on the entire 

receipt for the waste removal service when the disposal or processing of the waste occurred out 

of New York State and the transportation of the waste occurred both in and out of New York 



- 7 -

State, did not fairly apportion the tax so that New York State taxed only its fair share of the 

interstate transaction. 

In reaching this conclusion, we applied the internal and external consistency test set forth 

by the United States Supreme Court in Goldberg v. Sweet (488 US 252, 102 L Ed 2d 607). As 

noted by the Supreme Court in Goldberg, 

"we determine whether a tax is fairly apportioned by examining
whether it is internally and externally consistent. . . . To be internally
consistent, a tax must be structured so that if every State were to 
impose an identical tax, no multiple taxation would result. . . .  The 
external consistency test asks whether the State has taxed only that 
portion of the revenues from the interstate activity which reasonably
reflects the in-state component of the activity being taxed" (Goldberg
v. Sweet, supra, 102 L Ed 2d, at 616-617). 

In General Electric, we determined that the application of section 1105(c)(5) to the facts 

of that case, failed both the internal and external consistency tests. With respect to the internal 

consistency test, we referred to the Appellate Division holding in Matter of Cecos Intl. v. State 

Tax Commn.  (supra), wherein the Court held that a landfill operator, who hired independent 

haulers to transport waste to his landfill, was required to collect tax on both the transportation 

charges and the charges for the treatment and disposal of the waste because the transportation 

and treatment/disposal of waste constituted an integrated waste removal service subject to tax 

under Tax Law § 1105(c)(5).  Based on this case law, we hypothesized that if Arkansas had an 

identical sales tax statute to section 1105(c)(5), Arkansas as well as New York, could impose a 

tax on both the transportation and waste treatment charges paid by General Electric. Therefore, 

inasmuch as the risk of multiple taxation existed in General Electric and, unlike the tax in 

Goldberg, Tax Law § 1105(c)(5) did not contain a credit provision to avoid this result, we 

determined that the application of the statute failed the internal consistency test. 

With respect to the external consistency test, the Supreme Court noted that this test 

involved a practical inquiry; that in previous cases it had endorsed apportionment formulas 

based upon miles a bus, train, or truck travelled within the taxing State. In Goldberg, the Court 

determined that an apportionment formula based on mileage or some other geographic division 

of individual telephone calls was not practical or feasible because long distance telephone calls 
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involved the movement of electronic impulses through a computerized network, and an 

apportionment formula based on mileage of individual telephone calls "would produce 

insurmountable administrative and technological barriers" (Goldberg v. Sweet, supra, 102 L Ed 

2d, at 619). In contrast, in General Electric we found that apportionment could be based on 

miles travelled within New York State or based on the charges for the transportation portion of 

the entire charge and, therefore, a tax on the entire charge without any apportionment fails the 

external consistency test. 

Although the parties in the present case stipulated to the amounts charged on the invoices 

for transportation versus disposal/processing and stipulated to the miles travelled both in-state 

and out-of-state to the disposal sites, the parties did not agree, unlike the situation in General 

Electric, as to how these transportation charges should be treated. The Administrative Law 

Judge determined that because the parties had placed the issue and basis for apportionment in 

question, it was appropriate to apportion in-state and out-of-state transportation charges based 

on the miles travelled in New York State compared to the total miles travelled both in and out 

of state. On exception, the Division argues that taxing the entire transportation charges satisfies 

the requirement that New York State tax only its fair share of the interstate transaction. 

Notwithstanding the merits of these two approaches to apportionment, the issue before 

the Administrative Law Judge was whether the Division's application of the statute was 

constitutional. Inasmuch as the Division's position was that the entire charge for the integrated 

service was subject to tax, the Administrative Law Judge correctly determined that the 

Division's application of the statute was unconstitutional. Although the parties stipulated to 

facts that could be used to fashion an apportionment of the tax to satisfy both the internal and 

external consistency tests, the parties did not agree as to how the taxes should be apportioned. 

Moreover, the Division merely referred to our discussion of the external consistency test in 

General Electric wherein we stated that, unlike the situation in Goldberg, there existed a 

practical way to apportion the New York State tax to a part of the entire service based either on 

miles travelled within New York State or based upon the charges for the transportation portion 
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of the entire charge. The Division did not take a legal position before the Administrative Law 

Judge as to which of the two possible methods for apportionment should be applied herein, and 

consequently, the parties did not fully develop their legal arguments or the factual record below 

to support either of the two positions. More importantly, it was the Division's failure to 

apportion the tax in the first instance that formed the basis for a finding by the Administrative 

Law Judge that the statute was not applied in a constitutional manner (see, Matter of Rollins 

Environmental Servs. [NJ], supra).2 

In any event, the only issue before us concerns the Division's request that tax be assessed 

on the entire transportation component of the waste removal service charges. Given the facts of 

this case and the failure of the Division to fairly apportion the tax, we affirm the Administrative 

Law Judge's discretionary apportionment of the tax based on miles travelled within New York 

State. However, we do not hold that in every case such as this an apportionment based on miles 

travelled within New York State  is necessary in order to find a constitutional application of Tax 

Law § 1105(c)(5). 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the Division of Taxation is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of Olin Corporation is granted in accordance with the Administrative Law 

Judge's determination; and 

2As noted above, in General Electric, Bristol-Myers and Waste Conversion, the imposition of tax on that portion 
of the service charge representing transportation was not at issue because the parties stipulated, or the taxpayer 
conceded, that the taxpayer would pay the tax on the entire portion of the tax representing the transportation 
charges. 
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4. The Notice of Determination, dated June 1, 1993 is modified in accordance with the 

Administrative Law Judge's determination and as modified is sustained. 

DATED: 	Troy, New York 
September 11, 1997 

______________________________ 
Donald C. DeWitt 

President 

______________________________ 
Joseph W. Pinto, Jr. 

Commissioner 


