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The Division of Taxation filed an exception to the amended determination of the 

Administrative Law Judge issued on July 3, 1996 with respect to the petitions of Barn 

Acquisition Corporation and Consolidated Stores Corporation, 300 Phillipi Road, Columbus, 

Ohio 43228. Petitioners appeared by Battle Fowler, LLP (Richard L. O'Toole, Esq., of 

counsel). The Division of Taxation appeared by Steven U. Teitelbaum, Esq. (Paul A. Lefebvre, 

Esq., of counsel). 

The Division of Taxation filed a brief in support and a reply brief. Petitioners filed a 

brief in opposition. Oral argument, at the Division of Taxation's request, was heard on 

March 20, 1997 in Troy, New York. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

1 

Fashion Barn, Inc. (DTA# 812742) did not file an exception to the determination of the Administrative Law 
Judge. 

1 
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following decision. Commissioner Pinto dissents for the reasons set forth in a separate 

decision. 

ISSUE 

Whether the owner (shareholder[s]) of a transferor corporation may be held liable for the 

real property transfer gains tax2 (hereinafter "gains tax") determined to be due from the 

corporation upon the sale of its real property. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for finding of 

fact "12" which has been modified. The Administrative Law Judge's findings of fact and the 

modified finding of fact are set forth below. 

On June 8, 1988, Fashion Barn, Inc., a New York corporation ("Fashion Barn") was 

owned by eight shareholders, some of whom were individuals and some of whom were trusts 

(hereinafter referred to as "Sellers"). The Sellers were as follows: 

Mr. Peter Vance Rogers

Ronald W. Rogers Cust for

Peter Williams Rogers

10474 E. San Salvador Dr.

Scottsdale, AZ 85258


Estate of Fred J. Rogers

Residuary Trust

c/o Dr. George F. Heinrich

Mainus Drive

Bedford, NY 10506


George F. Heinrich, M.D.

Mainus Drive

Bedford, NY 10506


Mr. Ronald W. Rogers

Peter Vance Rogers Cust for

Kaitlin Crotty Rogers

501 Knollwood Road

Ridgewood, NJ 07540


Estate of Fred J. Rogers

Marital Trust 

c/o Dr. George F. Heinrich

Mainus Drive

Bedford, NY 10506


Ms. Helen L. Anderson

One Lincoln Plaza, #12B

New York, NY 10022


On June 8, 1988 Fashion Barn owned nine parcels of real property, four of which (the 

"New York Parcels") were located in New York State. The New York Parcels were as follows: 

42-99 Francis Lewis Boulevard 18 Haven Avenue

Bayside, New York Port Washington, New York


34-45 Francis Lewis Boulevard 1480 Forest Avenue


2The real property transfer gains tax imposed by Tax Law Article 31-B was repealed on July 13, 1996. The 
repeal applies to transfers of real property that occur on or after June 15, 1996 (L 1996, ch 309, §§ 171-180). 
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Bayside, New York Staten Island, New York 

On June 8, 1988, Barn Acquisition Corporation ("BAC") entered into a Stock Purchase 

Agreement with the Sellers, pursuant to which BAC acquired the shares of Fashion Barn from 

the Sellers on June 8, 1988. Section 2.02 of the Stock Purchase Agreement provided that, as the 

purchase price for the stock of Fashion Barn, "Buyer shall pay to Sellers an aggregate of 

$6,200,000.00, payable as follows: 

(a) $4,450,000.00 has been paid to the Sellers; 

(b)	 $1,750,000.00 is being paid simultaneously herewith by wire 
transfer of federal funds to the account of . . . the Escrow 
Agent . . . ." 

In addition, Section 3.13 of the Stock Purchase Agreement and the Closing Date Statement 

provided that Fashion Barn was subject to approximately $8,100,000.00 of liabilities. 

Section 9 of the Stock Purchase Agreement provided in part that: "Any transfer taxes 

applicable to the conveyance and transfer to Buyer of the Company Stock shall be paid by 

Sellers." 

The Stock Purchase Agreement did not apportion the amount of consideration paid by 

BAC to acquire the shares of Fashion Barn to the real property then owned by Fashion Barn. 

On December 23, 1991, the Department of Taxation and Finance (the "Department") 

issued a Notice of Determination (L-004962042-1) to BAC, as transferee of 100% of the shares 

of Fashion Barn, wherein it determined that the consideration paid by BAC to the Sellers for the 

shares of Fashion Barn that is attributable to the New York Parcels was $10,700,000.00. 

However, the Department is cancelling this Notice of Determination in light of a settlement 

having been reached with the Sellers.3 

In August 1988, Fashion Barn filed a Chapter 11 bankruptcy petition. From December 

1988 through March 1989, while formulating a plan of reorganization, Fashion Barn sold the 

New York Parcels to third-party purchasers for $8,615,000.00. At the time of each sale, 

3A Notice of Cancellation of Determination and Discontinuance of Proceeding was executed by the Division of 
Taxation's ("Division") representative on June 29, 1995 In the Matter of the Barn Acquisition Corporation (DTA# 
812741) for assessment number L004962042. 
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Fashion Barn properly filed a Form TP-580, New York State Real Property Transfer Gains Tax 

- Transferor Questionnaire, with, and received a Form TP-582, Tentative Assessment from the 

Department. The filings reflected an aggregate consideration of $8,615,000.00 and an aggregate 

original purchase price of $10,700,000.00. 

On or about December 2, 1991, Notices of Determination (L-004903993-2, L-

004903994-1 and L-004903995-9) were issued to Fashion Barn, BAC, as owner of 100% of the 

stock of Fashion Barn and Consolidated Stores Corporation("Consolidated") assessing a New 

York State real property transfer gains tax ("Gains Tax") liability of $703,592.00 and interest of 

$247,217.66. The notices of determination issued to Fashion Barn and BAC stated that the 

"allocated original purchase price now allowed as the cost basis for the subsequent re-sale of 

Fashion Barn's New York Real Property has been determined using the best information 

available on file at this time." All three notices stated that "the original purchase price allowed 

was derived from the historical costs as recorded on the books and records of Fashion Barn, 

Inc."  A schedule was included with the notices which indicated that the total consideration for 

the four sales was $8,615,000.00, and that the total original purchase price for the four sales was 

$948,323.00. The notice to Consolidated did not address why Consolidated should be liable for 

any gains tax that may have been incurred by Fashion Barn. 

A Conciliation Conference was held on January 6, 1993. Conciliation Orders were 

issued by Robert C. Farrelly, Conciliation Conferee, in connection with CMS Nos. 120610 

(BAC), 120611 (Consolidated) and 120612 (Fashion Barn), sustaining the notices of 

determination. 

Appraisals obtained by Fashion Barn indicated that as of November 1, 1987, the market 

value of the New York Parcels was $10,700,000.00. The Department reserved its right to 

submit other evidence of value for the New York Parcels and real property located outside of 

New York and did not concede that the market value of the New York Parcels was 

$10,700,000.00. 

The appraisals also valued the five properties located outside of New York State at a total 
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of $3,435,000.00.4 

Fashion Barn was incorporated in 1969 and was engaged in profitable business activities 

for many years. Fashion Barn entered bankruptcy proceedings in 1988. Consolidated, New 

England Industrial Products, Inc. ("NEIP") and BAC did not enter bankruptcy proceedings. The 

shares of Fashion Barn were owned by persons unrelated to Consolidated from 1969 until June 

1988. 

BAC was organized as a Delaware corporation on June 2, 1988.  Consolidated caused 

BAC to be organized for the purpose of acquiring the stock of Fashion Barn. 

The Written Consent to Action resolved to accept the offer from NEIP to subscribe for 

100 shares. There were no other shares outstanding. 

We modify finding of fact "12" of the Administrative Law Judge's amended 

determination to read as follows: 

The stock of BAC was wholly owned by NEIP. NEIP is a 
wholly-owned subsidiary of Consolidated Stores Corporation and was 
organized under the laws of Maine on November 1, 1983. The funds 
for the purchase of the stock of Fashion Barn were transferred from 
Consolidated to NEIP and then from NEIP to an escrow account 
maintained by BAC attorneys on behalf of BAC.  The net proceeds of
the sale of assets by Fashion Barn were transferred to Consolidated.5 

Paragraph 2 of the Stock Purchase Agreement provided as follows: 

"2. Purchase of Sale. 

2.01. On the terms and subject to the conditions set forth in this
Agreement, simultaneously herewith, Sellers agree to sell, 
assign, transfer, convey and deliver to Buyer, free and clear of 
all liens, claims, charges and encumbrances, and Buyer agrees to 
purchase and accept from Sellers all of the Company Stock. The 
shares of Company Stock to be sold and delivered to Buyer by 

4Initially, the parties had stipulated that the appraisals valued only four of the five properties located outside of 
New York State with Fashion Barn not being in possession of an appraisal as to the value of the fifth property, 
located in Teaneck, New Jersey. However, just prior to the hearing date, petitioners presented the Division's 
representative with a copy of the market value appraisal of this property.  The stipulation of facts was modified to 
reflect this change of circumstances. 

5 

We modified finding of fact "12" of the Administrative Law Judge's amended determination to more clearly reflect 
the record. 
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each Seller are as set forth on Schedules 1 and 2, respectively. 

2.02. As the Purchase Price for the Company Stock, Buyer 
shall pay to Sellers an aggregate of $6,200,000, payable as 
follows: 

a. $4,450,000 has been paid to the Sellers; 

b. $1,750,000 is being paid simultaneously herewith by wire 
transfer to federal funds to the account of Battle Fowler, the 
Escrow Agent to be held pursuant to the terms of an Escrow 
Agreement (the 'Escrow Agreement'); 

c. The Escrow Agreement provides for the payment to the 
Sellers (I) of (x) $750,000 upon delivery to Buyer of the report
of a physical inventory as contemplated by Section 12 if such 
report reflects a retail inventory of the Company and its 
Subsidiaries as of the opening of business on June 6, 1988 in an 
amount not less than $13,965,000 reduced by $100,000 for each 
day after and including June 6, 1988 until the date the stores are 
closed for the commencement of the inventory taking; provided,
however, if such report reflects a retail inventory of the 
Company and its subsidiaries less than $13,965,000 less the 
$100,000 per day reduction until the date the inventory taking is 
commenced then in such event there shall be a set off and 
reduction against the Purchase Price equal to the product of (y)
40% times (z) the difference between $13,965,000 (less the
$100,000 per day reduction until the date the inventory taking is 
commenced) and the actual aggregate retail inventory as 
certified by the inventory taking service; and (ii) $500,000 upon
delivery to Buyer of title insurance policies issued by insurers 
reasonably acceptable to Buyer insuring title to the Real Property
parcels listed on Schedule 2 subject to no material liens, claims 
or encumbrances that, in Buyer's reasonable judgment, would 
materially adversely affect the marketability of such parcels. 
Buyer shall be entitled to use such $500,000 to clear any 
encumbrances of record evidenced by UCC filings, but only 
prior to the time of delivery of title policies. The Escrow 
Agreement further provides that the amount of payments to the 
Sellers may be offset by the amount(s) (if any) by which the 
actual liabilities of the Company as of the date hereof (or the 
date of the actual delivery to the Escrow Agent of the amount 
referred to in Section 2.02[b], if later) in the line items
designated 'Unsecured Debt' and 'Mortgages on Property in Ohio 
and Indiana' in the Closing Date Statement (as such term is 
defined in Section 3.14) or in the aggregate are in excess of the 
maximum amount(s) reflected therefor on the Closing Date 
Statement as contemplated by Section 3.14. 

d. The Escrow Agreement provides that if the encumbrance 
clearance condition referred to in Section 2.02(c)(ii) is not met,
the Buyer shall be entitled to apply to the clearance of 
encumbrances such portion of the $500,000 referred to in 
Section 2.02(c)(ii) as may be reasonably necessary to clear such 
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title. 

e. The escrow agreement further provides th[a]t $500,000 shall 
be (I) released to Sellers upon the delivery by Sellers of evidence 
satisfactory to Buyer of the release of discharge of the 
Company's and the Subsidiaries' guarantee of the obligations of 
the Saddle Brook Lessor referred to in Section 3.06(a), or (ii) 
paid to the Buyer as a Purchase Price adjustment to the extent 
that the Company and/or the Subsidiaries is required to make 
any payment (s) under such guarantee." 

Paragraph 4.03(a) of the Stock Purchase Agreement provided as follows: 

"4.02 (a) Buyer is purchasing the Company Stock for its own 
account, for investment purposes only, and not with a view to the 
resale, distribution, subdivision or fractionalization thereof." 

The "Closing Date Statement" attached to the Stock Purchase Agreement provided as 

follows: 

"FASHION BARN, INC. 

CLOSING DATE STATEMENT 

Liabilities 
Trade 
Unsecured 
Mortgages on Property in 
Ohio and Indiana 

Accrued Expenses (other
than trade payables)

Due to Franchisor and 
Customer Credits 

Vacation Liabilities 
Sales and Personal Property
and Other Taxes 

Due in re Computer 

Total Liabilities 

Minimum Cash 

$5,160,000 
$1,000,000 
$ 90,000 

$ 500,000 

$  525,000 

$  350,000 
$  375,000 

$ 100,000 

$8,100,000 

$ 200,000" 

On Schedule B-1 of its Statement of Assets and Liabilities filed with the United States 

Bankruptcy Court for the Eastern District of New York, Fashion Barn listed the following 

market values for all nine of its parcels of real property. 

"Schedule B-1 - Real Property 

1480 Forest Avenue $1,700,000 
Staten Island, New York 



42-99 Francis Lewis Blvd. 
Bayside, New York 

34-45 Francis Lewis Blvd. 
Bayside, New York 

18 Haven Avenue 
Port Washington, New York 

71 No. Washington Avenue 
Bergenfield, New Jersey 

444 Cedar Lane 
Teaneck, New Jersey 

3845 State Road 
Cuyahoga Falls, Ohio 

4401 South Western Avenue 
Marion, Indiana 

3412 State Street 
Santa Barbara, California" 

- 8 -

$2,650,000 

$2,625,000 

$1,000,000 

$ 815,000 

$ 518,000 

$ 150,000 

$ 100,000 

$ 950,000 

Fashion Barn's gains tax filings included a Coldwell Banker appraisal dated November 1, 

1987 for each of the four New York Parcels and the Stock Purchase Agreement.  The gains tax 

filings did not include appraisals for the five non-New York parcels. 

An August 3, 1988 letter from Keen Realty Consultants, Inc. to Fashion Barn, Inc. 

provided as follows: 

"August 3, 1988 

Fashion Barn, Inc. 
270 Market Street 
Saddle Brook, NJ 07662 

Gentlemen: 

We have reviewed the information supplied to us by you regarding the 
nine (9) locations you owe [sic] in fee. The locations are as follows: 

42-99 Francis Lewis Blvd., Bayside, NY

34-45 Francis Lewis Blvd., Bayside, NY

1480 Forest Avenue, Staten Island, NY

18 Haven Avenue, New York, NY

3412 State Street, Santa Barbara, CA

3845 Akron Cleveland Road, Cuyahoga Falls, OH

4401 South Western, Marion IN

71 North Washington Avenue, Bergenfield, NJ

444 Cedar Lane, Teaneck, NJ
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Based on the information received, Keen feels these properties have a

total value in excess of $8,850,000. The final sales price for each

location cannot be determined until a full marketing campaign is

implemented and the properties sold. It is possible that the final results

will probably be in the range from $10,000,000 to $11,000,000.


Should you have any questions, please contact me.


Very truly yours, 

KEEN REALTY CONSULTANTS, INC.


/s/ 

Moe Bordwin 
President 

MB/mc" 

At hearing, the Division revised its computation of the consideration paid to acquire the 

interests in the four New York properties using the following methodology: 

"Computation of consideration subject to allocation based on relative values of assets: 

Stock purchase price

Liabilities

Total Consideration

Minus: Cash

Inventory

Consideration subject to allocation among

remaining (i.e., non-cash & inventory) assets


Value of non-cash and non-inventory assets: 

1) 	 New York real property: 
34-35 Francis Lewis Blvd. $2,625,000 
42-99 Francis Lewis Blvd. 2,650,000 
1480 Forest Avenue  1,700,000 
18 Haven Avenue  1,000,000 
Total New York real property

2) Non-New York real-property

3) Autos & other vehicles

4) Office equipment & supplies

Total value of non-cash and non-inventory assets


$ 6,200,000 
8,100,000 

$14,300,000 
(200,000)

(5,586,000) 

$ 8,514,000 

$ 7,975,000 
2,533,000 

73,800 
222,000 

$10,803,800 

Proportionate share of remaining consideration (i.e., after direct allocation to cash & inventory)
attributable to New York real property: 

Value of New York real property  $ 7,975,000 
Total value of acquired assets (excluding cash & inventory) ÷ 10,803,800 
Percentage of remaining consideration (i.e., after direct
allocation to cash and inventory) attributable to New York 
Real Property  73.82% 

Total consideration attributable to non-cash and 
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non-inventory assets  x $8,514,000 
Consideration attributable to New York real property
(New York consideration")  $6,285,035 

Allocation of New York consideration among New York real properties: 

Percentage Total New York  Consideration 
Properties  Value  of Value Consideration  Paid to Acquire

34-35 Francis Lewis Blvd. $2,625,000 32.91%  $6,285,035 =$2,068,405 
42-99 Francis Lewis Blvd. $2,650,000 33.23%  $6,285,035 =$2,088,517 
1480 Forest Avenue  $1,700,000 21.32%  $6,285,035 =$1,339,970 
18 Haven Avenue  $1,000,000  12.54%  $6,285,035 =$ 788,143 

$7,975,000 100%  $6,285,035" 

The numerical analysis presented by the Division in determining the original purchase 

price of the New York Parcels did not attempt to determine the value of such parcels. The 

Division's auditor did not inspect any of the New York Parcels nor did he undertake any 

analysis comparable to the analysis performed by Coldwell Banker in its appraisals. 

At the hearing, petitioners submitted documentation in the nature of corporate records, 

SEC filings and tax returns of Fashion Barn, BAC, Consolidated and NEIP. 

It was in the mid-1980's that Fashion Barn began to experience financial difficulties. One 

option was to borrow funds with the properties it owned as collateral. It was then that it had 

Coldwell Banker prepare appraisals of the real estate. The appraisals were to reflect the highest 

possible value for the subject properties, for use in obtaining financing, assuming the properties 

were put to the highest and best use. Coldwell Banker specifically prepared the appraisals for 

financing purposes. 

The selling family stockholders of Fashion Barn were introduced to and approached by 

the Chairman of the Board of Consolidated at the end of May 1988. The sale of all the stock of 

Fashion Barn occurred on June 8, 1988 and was effectuated by the Stock Purchase Agreement 

of that date. The selling family stockholders regarded the circumstances of the sale as being a 

distress situation. 

THE DETERMINATION OF THE ADMINISTRATIVE LAW JUDGE 

The first issue addressed by the Administrative Law Judge was the amount of the 

consideration paid for the acquisition of the stock of Fashion Barn to be allocated to the real 
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property that the entity owned in New York for purposes of computing the gains tax liability. 

The Administrative Law Judge reasoned that the transfer involved the purchase of 100% of the 

stock of Fashion Barn and, thus, 100% of the purchase price must be allocated to the various 

assets purchased which were the New York real property, non-New York real property and non-

real property.  Therefore, the Administrative Law Judge looked toward the fair market value of 

Fashion Barn's interest in the New York parcels. 

In relying on our decisions in Matter of Shareholders of Beekman Country Club (Tax 

Appeals Tribunal, April 16, 1992, confirmed Matter of Beekman Country Club v. Wetzler, 

199 AD2d 640, 604 NYS2d 989) and Matter of Bridgehampton Investors Corp. (Tax Appeals 

Tribunal, August 11, 1988), the Administrative Law Judge concluded that the fair market value 

of real property was "the price at which a willing seller and a willing buyer will trade." 

However, since the parties stipulated that the Stock Purchase Agreement did not reasonably 

apportion the purchase price to the New York parcels upon the acquisition of the stock of 

Fashion Barn, petitioner failed to establish that the auditor's calculation of fair market value 

utilizing the Stock Purchase Agreement along with the information contained in Fashion Barn's 

bankruptcy papers was unreasonable. The Administrative Law Judge concluded that the 

auditor's allocation rationally reflected the circumstances surrounding the stock sale, to wit: 

Fashion Barn's financial difficulties, its soon to be filings for bankruptcy, the importance of the 

inventory in the stock sale to BAC, and the distress nature of the sale. 

The Administrative Law Judge rejected petitioner's argument that Tax Law former 

§ 1440(1)(c) required the use of an appraisal in determining fair market value.  The 

Administrative Law Judge stated that the appraisal value failed to take into account that the 

total consideration was only $14,300,000.00 and that figure included not only the New York 

properties, but $5,586,000.00 in inventory, five non-New York parcels and other personal 

property.  Therefore, the Administrative Law Judge sustained the Division's revised 

computation of the consideration paid to acquire the interests in the four New York properties 

as set forth fully in the findings of fact. 
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As previously noted, the Division assessed BAC and Consolidated on the transfer of the 

New York Parcels by Fashion Barn, claiming that each had a beneficial interest in the real 

property and were, thus, liable for the gains tax due on the transfers. In support of its position, 

the Division cites to Matter of Bredero Vast Goed, N.V. v. Tax Commn. of the State of New 

York (146 AD2d 155, 539 NYS2d 823, appeal dismissed 74 NY2d 791, 545 NYS2d 105). 

The Administrative Law Judge concluded that the Bredero rationale is inapplicable. For 

that reason, the Administrative Law Judge concluded that Bredero does not support the 

Division's assessment of BAC and Consolidated for the gains tax due on the transfer by Fashion 

Barn. 

The Division also argued that the "look-through" principle should be applied herein to 

hold both BAC and Consolidated liable for the tax due on the transfer. The "look-through" 

principle looks through an entity which owns real property to determine the beneficial owners 

of the real property. 

The Administrative Law Judge concluded that when the "look-through" principle is 

applied, it is the transferor which remains liable for the gains tax due and is the entity which is 

assessed. The Administrative Law Judge concluded BAC and Consolidated were not the 

transferors of the New York Parcels and they are not liable for the gains tax due on the transfer. 

The Administrative Law Judge then cancelled the statutory notices issued to BAC and 

Consolidated. 

ARGUMENTS ON EXCEPTION 

The Division takes exception to the conclusion reached by the Administrative Law Judge 

concerning the cancellation of the statutory notices issued to BAC and Consolidated. The 

Division contends that the assessments were properly issued because Consolidated funded, 

controlled and received all the proceeds relating to the sale of Fashion Barn by BAC.  The 

Division argues, as it did below, that the "look-through" principle should be applied to this 

transaction and that beneficial ownership of the real property, that is ownership of the real 

property through an entity, should be treated the same as ownership of the real property itself. 
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The Division argues that the definition of interest in real property includes a beneficial interest, 

such as that held by Consolidated and BAC after BAC purchased the stock of Fashion Barn. 

OPINION 

The facts establish that Consolidated owned 100% of the stock of NEIP, NEIP owned 

100% of the stock of BAC, and BAC owned 100% of the stock of Fashion Barn. The Division 

states that Consolidated and BAC funded, controlled and received all the proceeds relating to 

the sale of Fashion Barn. The Division argues that Consolidated and BAC,6 by virtue of 

BAC's stock ownership, had a beneficial interest in real property transferred by Fashion Barn. 

Therefore, it asserts that the broad definition of what constitutes an "interest" in real property 

(Tax Law former § 1440[4]) and a "transfer of real property" (Tax Law former § 1440[7]) are 

sufficiently expansive to include petitioners (citing Matter of Bredero Vast Goed, N.V. v. Tax 

Commn. of the State of New York, supra).  The Division disagrees with the Administrative 

Law Judge's conclusion that BAC and Consolidated were not the transferors of the real property 

(see, Division's brief in support, p. 9). Rather, the Division argues that we should look through 

the corporate entity of Fashion Barn to the entities having a beneficial ownership of the real 

property, i.e., BAC and Consolidated. Using this "look-through" principle, the Division asserts 

that BAC and Consolidated are the transferors of the real property and subject to gains tax. 

We first address the Division's "look-through" argument. 

In Matter of Von-Mar Realty Co. (Tax Appeals Tribunal, December 19, 1991, confirmed 

Matter of Von-Mar Realty Co. v. Tax Appeals Tribunal, 191 AD2d 753, 594 NYS2d 414, lv 

denied 82 NY2d 655, 602 NYS2d 803), we summarized the application of the "look-through" 

principle by stating: 

"[t]he 'look-through' principle, i.e., looking through an entity
which owns real property to determine the beneficial owners of the real 
property, has been applied to the gains tax statutory scheme where 
adjacent or contiguous properties are transferred by two or more 
entities under common ownership to determine whether a taxable 
'transfer of real property' has occurred (Matter of 307 McKibbon St. 
Realty Corp., Tax Appeals Tribunal, October 14, 1988). The 'look 

6For some reason the Division does not include NEIP. 
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through principle' was also applied where a taxpayer and an entity in 
which it owns a 'controlling interest' [footnote omitted] transfer their 
interests in a single building with the result that the sales are 
aggregated to determine whether the $1 million exemption has been 
exceeded (Matter of Howes, Tax Appeals Tribunal, September 22,
1988, confirmed Matter of Howes v. Tax Appeals Tribunal, 159 
AD2d 813, 552 NYS2d 972). As we noted in these earlier decisions, 
the focus of the gains tax through entities pervades the entire statutory 
scheme imposing the tax (Matter of Howes, supra; Matter of 307
McKibbon St. Realty Corp., supra; see also, Bredero Vast Goed, N.V. 
v. Tax Commn. of the State of New York, 146 AD2d 155, 539 NYS2d 
823, appeal dismissed 74 NY2d 791, 545 NYS2d 105 [where the court 
sustained looking through two tiers of entities to find a transfer of real 
property])." 

In short, we have used the "look-through" principle in various aggregation contexts. 

Some of these cases involved transfers by two or more entities and others involved transfers by 

individuals and entities. In those cases, we looked through the entities' existence to determine 

those that had a beneficial interest in the real property.  This "look-through" was for the purpose 

of determining whether to aggregate transfers of individuals and entities to determine whether 

the $1 million exemption has been exceeded (see, Matter of Howes, supra). We have also 

employed the "look-through" principle by looking through an entity which owns real property to 

determine the beneficial owners of the real property where adjacent or contiguous properties are 

transferred by two or more entities under common ownership to determine whether a taxable 

"transfer of real property" has occurred (see, Matter of 307 McKibbon St. Realty Corp., supra). 

But we have never employed the "look-through" principle in the context, or for the purpose, 

urged here by the Division. The cases cited by the Division in this regard simply do not support 

its position. The Division urges that we ignore the corporate existence of Fashion Barn and 

hold its owners (stockholders) liable for the gains tax due. A corporation exists independently 

from its owners as a separate legal entity and there are no facts presented in this case that would 

justify piercing the corporate veil (cf., Matter of Morris v. New York State Dept. of Taxation & 

Fin., 82 NY2d 135, 603 NYS2d 807). 

The Division cites Matter of Bredero Vast Goed, N.V. v. Tax Commn. of the State of 

New York  (supra) in support of its argument. Bredero involved three Netherlands public 

corporations jointly owning 100% of the shares of Brefries Realty Corp. ("Brefries NY"), a New 
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York corporation. Brefries NY, in turn, was an 85% general partner in a partnership which held 

title to real property in New York City. 

Brefries NY never owned legal title to any real property in New York.  None of the three 

Dutch corporations had an office in the United States.  They only owned securities (stocks, etc.) 

in Brefries NY which did business in the United States. The Dutch shareholders jointly 

conveyed 100% of their shares of stock in Brefries NY to another corporation. The Division 

determined that this constituted a taxable transfer of a controlling interest in the partnership 

(85% ownership) which owned New York real property and asserted real property gains tax 

against the Dutch shareholders on the transfer. The Dutch shareholders (Bredero, et al) paid the 

tax and filed for a refund. Following the denial of the refund and a denial of its petition by the 

former State Tax Commission, the petitioner commenced a proceeding in the Appellate 

Division and argued, among other things, that the two-tiered transaction was one step removed 

from the transfer of real property because the corporation did not directly own the property. 

The Appellate Division affirmed the denial of the petition. In its decision, the court noted that 

the term "transfer of real property" is broadly defined by Tax Law § 1440(7) as: 

"the transfer or transfers of any interest in real property by any method, 
including but not limited to . . . acquisition of a controlling interest in 
any entity with an interest in real property" (Matter of Bredero Vast 
Goed, N.V. v. Tax Commn. of the State of New York, supra, 539 
NYS2d, at 825). 

The Court also noted that, pursuant to Tax Law § 1440(2), a "controlling interest" is 

defined as a 50% or more beneficial interest in an entity.  The Appellate Division then 

concluded that there was a transfer of real property within the meaning of Tax Law § 1440(7) 

stating: 

"[h]ere, respondent looked beyond the two-tiered nature of the 
conveyance and determined that petitioners 'effectively' transferred an 
interest in the 342 Madison Avenue building.  This construction keys 
into the economic reality that the partnership's sole asset consisted of 
the Madison Avenue property, and that the new 85% general partner,
RPBLC, acquired a controlling interest in the real estate. In our view, 
respondent's interpretation is entirely rational and we defer to that 
construction [citation omitted]" (Matter of Bredero Vast Goed, N.V. v. 
Tax Commn. of the State of New York, supra, 539 NYS2d, at 825, 
emphasis added). 
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In a more recent case, Matter of Cafcor Trust Reg. Vaduz (Tax Appeals Tribunal, 

April 17, 1997), a Netherlands Antilles limited liability company was chosen by Cafcor, a 

foreign trust, as a vehicle for acquiring a particular hotel in New York City. Cafcor was the sole 

shareholder of the limited liability company which accomplished Cafcor's goal of acquiring the 

New York hotel. Accordingly, on February 5, 1979, Cafcor incorporated and became the sole 

shareholder of the limited liability company, Migdal Madison, N.V. ("Migdal"), created under 

the laws of Curacao, Netherlands Antilles. Migdal eventually became owner of a 99% general 

partnership interest in Manhattan Hospitality Associates, which owned a New York hotel. 

Subsequently, Cafcor sold all of its stock in Migdal to Jolly Hotels, a chain of hotels 

primarily in Italy and other parts of Europe. 

In Cafcor, as in Bredero, we held that Cafcor's transfer of more than 50% of the shares in 

its wholly-owned corporation, Migdal, which corporation owned a 99% general partnership 

interest in New York real property, was a taxable transfer of real property. 

The crux of the decisions in Bredero and Cafcor was that the petitioners' sale of their 

controlling shares in their wholly-owned corporations had, in each case, effectively transferred 

the real property interests owned by their corporations (see, Matter of Bredero Vast Goed, N.V. 

v. Tax Commn. of the State of New York, supra; see also, Matter of Cafcor Trust Reg. Vaduz, 

supra). 

It is important to note that in both Bredero and Cafcor, the petitioners actually engaged in 

conduct which constituted, under the statute, a taxable transfer of an interest in real property.  In 

each of these cases, Bredero and Cafcor's transfer of controlling interests (i.e., stock) in their 

corporations had the effect of also transferring a controlling interest in real property owned by 

the respective entities (Tax Law former § 1440[7]). For that reason, we sustained the 

assessment of gains tax in each of those cases and, similarly, Bredero and Cafcor are 

distinguishable from these petitioners. The instant case is not an "entity" case, i.e., a transfer of 

50% or more of the ownership in an entity, which by virtue thereof results in the transfer of a 

controlling interest in real property. 



- 17 -

If BAC had transferred its stock, representing 100% ownership in Fashion Barn, that 

would have constituted a taxable event under the gains tax law with respect to the real property 

thereby transferred (see, Matter of Bredero Vast Goed, N.V. v. Tax Commn. of the State of 

New York, supra; see also, Matter of Cafcor Trust Reg. Vaduz, supra). 

That is not what happened in this case. Here, Fashion Barn made an outright sale of real 

property which on its face would appear to constitute a taxable event as to Fashion Barn. 

However, the Division argues, it is also a taxable event as to BAC and Consolidated, the 

stockholders and owners of Fashion Barn. The Division says we must "look through" Fashion 

Barn's corporate existence to those having a beneficial interest in that company's real property. 

The problem with the Division's argument is that neither BAC nor Consolidated has 

engaged in conduct that would constitute a transfer of real property.  Contrary to the Division's 

argument, BAC and Consolidated are not rendered transferors of real property by virtue of their 

stock ownership in Fashion Barn or by virtue of advancing monies to facilitate the purchase.  To 

sustain the tax liability sought to be imposed by the Division on BAC and Consolidated in this 

case would be to impose a similar tax liability against the shareholders of every corporation that 

transferred real property prior to the repeal of Article 31-B of the Tax Law. 

We do not believe, and we have never held, that shareholders of the transferor of real 

property could be held liable for real property gains tax.  In Cafcor and Bredero, the real 

property gains tax was sustained because there was a transfer of a "controlling interest in . . . 

[an] entity with an interest in real property" (Tax Law former § 1440[7]), and because the gains 

tax statute specifically defined a transfer of real property as including a "transfer or acquisition 

of a controlling interest in an entity with an interest in real property" (Tax Law former 

§ 1440[7]). 

In this case, there was an outright transfer of real property by Fashion Barn. All things 

being equal, it would be taxable to Fashion Barn, but not its stockholders. Therefore, we affirm 

the determination of the Administrative Law Judge. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 
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1. The exception of the Division of Taxation is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petitions of Barn Acquisition Corporation and Consolidated 

Stores Corporation are granted; and 

4. The notices of determination dated December 2, 1991 and issued to Barn Acquisition 

Corporation and Consolidated Stores Corporation are cancelled. 

DATED: 	Troy, New York 
September 22, 1997 

______________________________ 
Donald C. DeWitt 

President 

______________________________ 
Carroll R. Jenkins 

Commissioner 

COMMISSIONER PINTO dissenting: 

I respectfully disagree with the opinion of the majority and would reverse the 

determination of the Administrative Law Judge.  Petitioners are liable for the real property 

transfer gains tax due on the transfer of the four parcels since both petitioners had a beneficial 

interest in said real property. 

Tax Law former § 1440(4) defined an interest in real property as a "beneficial interest" as 

well as "title in fee" in real property.  Tax Law former § 1440(7) defined a "transfer of real 

property" as the transfer of "any interest" in real property by any method. Tax Law former 

§ 1441 imposes a tax on gains derived from the "transfer of real property."  It follows that the 

transfer of a beneficial interest in real property is subject to the tax imposed by Tax Law former 

§ 1441. Although Article 31-B is now defunct, when valid, its interpretation was deliberately 

broad so as to maximize the production of revenue (Trump v. Chu, 65 NY2d 20, 489 NYS2d 

455, appeal dismissed 474 US 915, 88 L Ed 2d 250). 

In describing the definitions of "transfer of real property" and "interest" in real property, 
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the Appellate Division recognized the meaning of the expansive terminology in the statutes. In 

Bredero, the Court said: 

"[t]he definition is comprehensive, but not all inclusive, and evinces a 
legislative deferral to [the Department's] construction of the transfer 
concept" (Matter of Bredero Vast Goed, N.V. v. Tax Commn. of the 
State of New York, supra, 539 NYS2d, at 825). 

In Bredero, the Court rejected the petitioner's argument that the two-tiered transaction 

involved therein was one step removed from a "transfer of real property" because the entity with 

an interest in the entity which owned the real property did not enjoy direct ownership of the real 

property.  Despite the rule that a statute which levies a tax is construed in favor of the taxpayer 

(citing Matter of Sanjaylyn Co. v. State Tax Commn., 141 AD2d 916, 528 NYS2d 948, appeal 

dismissed 72 NY2d 950, 533 NYS2d 55), the Appellate Division found that the petitioner's 

interpretation of the term "transfer of real property" was too literal given the Court's expansive 

definition of the term designed to maximize revenues.  The Court in Bredero validated the 

Division's analysis of the structure of the transaction in looking beyond the two-tiered nature of 

the conveyance and determined that the petitioner "effectively" transferred an interest in real 

property.  The Court acknowledged that the Division's interpretation was "key[ed] into the 

economic reality" of the circumstances surrounding the transaction (Matter of Bredero Vast 

Goed, N.V. v. Tax Commn. of the State of New York, supra, 539 NYS2d, at 825). 

The Bredero Court's reasoning is consistent with the maxim that tax legislation should be 

implemented in a manner that gives effect to the economic substance of a transaction (Matter of 

Petrolane Northeast Gas Serv. v. State Tax Commn., 79 AD2d 1043, 435 NYS2d 187, lv 

denied 53 NY2d 601, 438 NYS2d 1027). In fact, the real property gains tax would have been 

rendered a nullity if it could have been avoided simply by holding the real property through 

passive corporations or partnerships (see, 595 Investors Ltd. Partnership v. Biderman, 140 

Misc 2d 441, 531 NYS2d 714 [wherein liability for real property transfer tax was extended to a 

second tier transfer of an interest in an unincorporated entity which owned such a partnership]). 

I believe the majority has construed the statutory provisions too narrowly given the broad 

discretion given to the Division by the courts in cases like Bredero and Howes. The focus of 
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the gains tax through entities pervades the entire statutory scheme imposing the tax and, in this 

matter, where Consolidated Stores engineered the purchase of Fashion Barn from its 

stockholders, funded that acquisition, created a holding company BAC to hold the shares of 

Fashion Barn, made the decision to sell the New York property in the ordinary course of its 

business and received the proceeds directly from the purchaser, it is well established that 

Consolidated and BAC had a beneficial interest in the real property transferred and, pursuant to 

the Tax Law sections cited above, are liable for the tax.  To find otherwise is to ignore the 

economic reality of the transaction and render meaningless the concepts of beneficial ownership 

and a party's ability to transfer said interest. 

In coming to this conclusion, I note that my rationale is not reliant upon piercing the 

corporate veil or otherwise trying to analogize this case to an entity transaction. It is my opinion 

that the instant circumstances fall within the purview of the broad sweep of the statutory 

provisions as discussed by the Court in Bredero and, as such, confer liability upon petitioners, 

Consolidated and BAC. The majority's holding that it would not apply the "look through" 

principle as set out in the Von Mar Realty Co. case, because it would ignore Fashion Barn's 

"separate legal existence" and erroneously justify piercing its corporate veil, contradicts the 

deliberately broad interpretation of the gains tax statutes. This opinion confuses the concepts of 

"beneficial ownership" and "look through" with "piercing the corporate veil" and "entity 

transfers" while ignoring the economic reality presented by the circumstances of the subject 

transaction. 

If the majority believed that petitioners could not be assessed because to do so would 

have ignored their separate legal existence, then the concepts of "alter ego" and "commonality 

of ownership" should have been addressed.  In ignoring these concepts, the majority fails to 

recognize that a corporation may become an instrumentality or agent of the parent (see 

generally, Annotation, Liability of Corporation for Contracts of Subsidiary, 38 ALR3d 1102). 

Separate corporations with common stock ownership may not be treated as such if reasonable 

regulation in the public interest is hampered by recognition of distinct corporate entities 
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(Iroquois Gas Corp. v. Maltbie, 251 AD 528, 297 NYS 907, affd 279 NY 575). In my opinion, 

the public interest is hampered in not giving a "deliberately broad" meaning to the gains tax 

(Trump v. Chu, supra) and by according Consolidated, BAC and Fashion Barn independent 

legal status. 

DATED: 	Troy, New York 
September 22, 1997 

______________________________ 
Joseph W. Pinto, Jr. 
Commissioner 


