
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

GEORGE THOMPSON : DECISION 
DTA No. 809613 

for Revision of a Determination or for Refund of Sales : 
and Use Taxes under Articles 28 and 29 of the Tax Law 
for the Years 1984 and 1985. : 
________________________________________________ 

Petitioner George Thompson, Maple Avenue, Box 36, Pine Bush, New York 12566 filed 

an exception to the order of the Administrative Law Judge issued on July 23, 1992 with respect 

to his petition for revision of a determination or for refund of sales and use taxes under Articles 

28 and 29 of the Tax Law for the years 1984 and 1985. Petitioner appeared pro se. The Division 

of Taxation appeared by William F. Collins, Esq. (Robert J. Jarvis, Esq. of counsel). 

Petitioner did not file a brief in support of his exception, but forwarded a short 

memorandum after receipt of a copy of the letter brief submitted in lieu of a formal brief by the 

Division of Taxation. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether adequate grounds were presented by petitioner to vacate a default order. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 

On April 4, 1991, the Division of Tax Appeals received a petition from George Thompson 

for revision of a determination or for refund of sales and use taxes. The petition appears to be in 

opposition to an assessment of sales tax due in the amount of $1,211.35 relating to the sale of 
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paintings. Petitioner indicated that he was trying to sell the remaining paintings. He alleged that 

he had written twice requesting an opinion as to whether, if he sold the paintings and remitted the 

tax, he would be entitled to a refund. He said: "I want an answer and if I can't get it, will go to 

my State Senator." 

On April 18, 1991, Frank Landers of the Petition Intake, Review and Exception Unit of the 

Division of Tax Appeals wrote to petitioner requesting that he submit a copy of the Conciliation 

Order issued by the Bureau of Conciliation and Mediation Services. 

On a photocopy of that letter, petitioner suggested that Mr. Landers obtain his own copy of 

the Order and, if he was unable to do so, that he should resign. 

By letter dated June 7, 1991, Frank McMahon of the Petition Intake, Review and 

Exception Unit, acknowledged receipt of the petition in this matter and informed petitioner that 

his case qualified for small claims treatment. If no reply was received within ten days, Mr. 

McMahon indicated that the matter would be referred to a Tax Law Judge. 

At the bottom of a copy of this letter, petitioner responded that there was no need for a 

hearing and that "You [the Division of Tax Appeals] owe me, and I want my money now or I will 

have Senator Larkin take up the matter." 

The Law Bureau by its attorney, Robert Jarvis, submitted its answer to the petition on 

August 6, 1991 and the matter was scheduled for a hearing.  On February 3, 1992, Daniel J. 

Ranalli, Assistant Chief Administrative Law Judge for the Division of Tax Appeals, sent a 

Notice of Hearing to petitioner indicating that his petition had been scheduled for hearing on 

Friday, March 13, 1992 at 9:15 A.M. 

At the bottom of a copy of this notice, petitioner again responded asking what the notice 

was for and indicating that he would "not be able to travel to Troy. If you [the Division of Tax 

Appeals] want a hearing, set it locally - Middletown, Newburgh or Kingston." 

Judge Ranalli responded to petitioner by letter dated February 12, 1992. He explained that 

the Notice of Hearing was in response to the petition that was filed in opposition to a sales tax 
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assessment issued in June of 1989. Such letter went on to explain that all hearings before 

administrative law judges are held in Troy and that the Division of Tax Appeals has never held 

hearings in Newburgh or Kingston. 

At the bottom of a copy of this letter, petitioner responded as follows: 

"[i]f you have never held hearings in Newburgh or Kingston, I 
suggest it is time you did. It is time you people think of the 
convenience of the tax payers [sic], who are paying your salaries. 
If you can't do this, this so called government doesn't deserve to 
exist." 

A hearing was held, as scheduled, on March 13, 1992. The administrative law judge, Marilyn 

Mann Faulkner, waited until 10:00 AM for petitioner to appear at which time she allowed Mr. 

Jarvis to move that a default order be issued to petitioner for his failure to appear at the hearing. 

Mr. Jarvis asserted that he had a telephone conversation the week before with Mr. Thompson 

during which petitioner indicated that he had no intention of coming to the hearing.  Petitioner 

also indicated during that conversation that, if the Division wanted him to attend such a hearing, 

they would have to hold it closer to his home. 

Judge Faulkner concluded the hearing at 10:05 A.M. 

Having no further conversations with petitioner, Judge Faulkner entered a default 

determination in the Division's favor on May 14, 1992. A copy of this determination and a letter 

from Andrew F. Marchese, Chief Administrative Law Judge, was sent to petitioner on May 14, 

1992. Judge Marchese's letter indicated that, "[p]ursuant to the Rules of Practice and Procedure, 

a default determination may be vacated upon written application to the supervising 

administrative law judge.  The applicant must show an excuse for the default and proof of a 

meritorious case." 

In response to the default order, petitioner wrote what has been deemed an application to 

vacate the default order. This application was received by the Division of Tax Appeals on May 

26,1992 and states the following: 
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"I have your free flowing notice of denial of my application for
refund of Sales Taxes, Articles 28 & 29 Tax Law 1984 and 1985. I 
have your notice signed A. F. Marchese and Marilyn Faulkner. At 
the time I applied for a refund of Sales Taxes for years [sic] 1984 
and 1985, I advised any hearing would have to be held in Orange 
Co. as I am unable to close the office for several days for a hearing
in distant quarters. My request was denied or ignored. I want the 
case re-opened and a hearing set locally." 

On June 29, 1992, the Division of Tax Appeals received the Law Bureau's opposition to 

petitioner's application indicating that petitioner had failed to show both that he had an excuse for 

his absence at hearing and that he had a meritorious case. In addition, Mr. Jarvis indicated that 

petitioner's apparent excuse of the inaccessibility of Troy was unpersuasive considering the fact 

that the auditor had travelled from Westchester to appear as a witness at the hearing.  A copy of 

this response was sent to petitioner on which he wrote the following: 

"I only asked that the hearing be in a convenient spot. If the Law 
Bureau's witness was in Westchester, certainly an Orange Co. 
location would have been much more convenient than Troy. I am 
assuming this bunch of garbage is all in response to my complaint
that I couldn't take an accounting course in an upstate spot. I had 
asked that either a convenient location be provided or that they
should tell me of a correspondence course that qualifies. If it is on 
another matter, please advise. The letters these people write are so 
vague nobody can determine the subject. Meanwhile myself and 
other tax payers [sic] are paying large sums to keep them in office." 

OPINION 

In the order issued below, the Chief Administrative Law Judge decided that petitioner's 

application to vacate the default determination issued against him should be denied. The basis 

was that petitioner showed neither an excuse for the default nor a meritorious case. 

On exception, petitioner argues that: 1) he has written numerous times advising that he has 

not yet succeeded in selling the painting involved and when he does, he will collect and remit the 

sales tax; 2) he still has the painting and, if in doubt, a representative should stop and view the 

painting which is still in his possession; and 3) the Ira Spanierman Gallery, New York City, sold 

him the painting and it should have paid the tax at that time. Petitioner's memo brief filed after 

receipt of the Division of Taxation's (hereinafter the "Division") letter brief states:  "[a]s 
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previously stated, I failed to appear because the location of the hearing was too distant.  I operate 

a small business which requires my continued attention." 

In response, the Division submitted a letter brief in opposition to petitioner's request to 

vacate the default order, alleging that petitioner has shown neither an excuse for this default nor a 

meritorious case and, therefore, that his application to vacate should be denied. 

We affirm the denial by the Chief Administrative Law Judge of petitioner's application to 

vacate the default determination issued by the Administrative Law Judge. 

20 NYCRR 3000.10 provides, in pertinent part, as follows: 

"(a)  Notice.  After issue is joined (see, § 3000.4[b] of this Part),
the administrative law judge unit shall schedule the controversy for 
a hearing.  The parties shall be given at least 30 days' notice of the 
first hearing date, and at least 10 days' notice of any adjourned or
continued hearing date. A request by any party for a preference in 
scheduling will be honored to the extent possible. 

"(b)  Adjournment; default. (1) At the written request of either 
party, made on notice to the other party and received 15 days in 
advance of the scheduled hearing date, an adjournment may be 
granted where good cause is shown. In the event of an emergency, 
an adjournment may be granted on less notice. Upon continued
and unwarranted delay of the proceedings by either party, the 
administrative law judge shall render a default determination 
against the dilatory party. 

"(2) In the event a party or the party's representative does not 
appear at a scheduled hearing and an adjournment has not been 
granted, the administrative law judge shall, on his or her own 
motion or on the motion of the other party, render a default 
determination against the party failing to appear" (emphasis
added.) 

The record before us clearly indicates that petitioner did not appear at the scheduled 

hearing for which he had received notice. In addition, petitioner failed to obtain an adjournment 

of the proceedings. As a result, we agree that petitioner was in default and that the 

Administrative Law Judge properly rendered a default determination pursuant to 20 NYCRR 

3000.10(b)(2) (see, Matter of Klempner, Tax Appeals Tribunal, March 14, 1991; Matter of 

Morano's Jewelers, Tax Appeals Tribunal, May 4, 1989). 
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The issue before us now is whether such default determination should be vacated. In order 

for a default determination to be vacated, 20 NYCRR 3000.10(b)(3) provides that: "[u]pon 

written application to the supervising administrative law judge, a default determination may be 

vacated where the party shows an excuse for the default and a meritorious case" (see, Matter of 

Franco, Tax Appeals Tribunal, September 14, 1989; Matter of Kow, Tax Appeals Tribunal, 

December 15, 1988). 

A review of the record below and the exception filed by petitioner shows a failure by him 

to present an acceptable excuse for his failure to appear and any evidence of a meritorious case 

for consideration by the Tribunal. 

We note that there are options available that could have allowed this matter to be 

submitted for determination without the need for a hearing in Troy, i.e., a stipulation of facts (20 

NYCRR 3000.7) or a submission of the case on documentary evidence (20 NYCRR 3000.8). 

Petitioner did not attempt to utlize these procedures. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of petitioner George Thompson is denied; 

2. The order of the Administrative Law Judge denying the application of petitioner George 

Thompson to vacate the default determination rendered is sustained; 

3. The order of the Administrative Law Judge holding petitioner George Thompson in 

default is affirmed; 

4. The petition of George Thompson is in all respects denied; and 
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5. The Notice of Determination is sustained. 

DATED: 	Troy, New York 
January 28, 1993 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 


