
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

F. W. WOOLWORTH CO. : DECISION 
DTA No. 809563 

for Revision of a Determination or for Refund of Tax on : 
Gains Derived from Certain Real Property Transfers under 
Article 31-B of the Tax Law. : 
________________________________________________ 

The Division of Taxation filed an exception to the determination of the Administrative 

Law Judge issued on December 8, 1994 with respect to the petition of F. W. Woolworth Co., 233 

Broadway, 22nd Floor, New York, New York 10279. Petitioner appeared by its director of tax 

planning and senior tax counsel, Jeremy Nowak. The Division of Taxation appeared by 

Steven U. Teitelbaum, Esq. (Andrew J. Zalewski, Esq. and Peter T. Gumaer, Esq., of counsel). 

The Division of Taxation filed a brief on exception. Petitioner filed a brief in opposition. 

The Division filed a reply brief. Oral argument was heard on August 8, 1995, which date began 

the six-month period for the issuance of this decision. 

Commissioner DeWitt delivered the decision of the Tax Appeals Tribunal. 

Commissioners Dugan and Koenig concur. 

ISSUES 

I.  Whether petitioner may take an exception to that portion of the determination of the 

Administrative Law Judge that held that the three-year statute of limitations does not bar 

assessment of the gains tax sought by the Division of Taxation in this matter. 

II.  Whether petitioner's obligations under a lease dated May 24, 1984 constituted a 

"surrender" of its leasehold interest which amounted to a transfer of an interest in real property 

for purposes of Article 31-B of the Tax Law. 
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III.  Whether petitioner has established reasonable cause for failure to pay transfer gains tax. 

IV. Whether payment of the transfer gains tax assessed in this matter by petitioner's transferee 

constitutes additional consideration to petitioner (the transferor) resulting in additional transfer 

gains tax due. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 

The parties to this matter stipulated to the following facts which have been incorporated 

into this determination. 

Background Facts and Description of Transaction 

1. Petitioner, F. W. Woolworth Co. ("Woolworth"), either directly or through its 

predecessors, has been engaged in the business of general merchandise retailing for more than a 

century, operating variety stores throughout the United States. 

2. Since at least 1917, Woolworth has operated a variety store in premises located at 

201 East 86th Street, a/k/a 1527-1533 Third Avenue, in New York City. This store continues to 

operate to this day. 

3. The premises occupied by the store have been leased from a succession of landlords. 

The first lease, which was to have run from 1917 until 1930 (including extensions), was 

renegotiated, modified and extended in 1923 to permit Woolworth's continued occupancy of the 

premises through 1963 (including extensions). 

4. The parties stipulate that on July 11, 1960 a lease was executed between Naomi 

Engelsman, et al, as landlords, and F. W. Woolworth Co., as tenant. Such lease, a 16-page 

document, was introduced into evidence as an exhibit attached to the stipulation of facts. The 

term of the lease commenced on July 11, 1960 and ended January 31, 1981, bearing additionally 

one option to extend the term of the lease for ten years. 
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5. In 1979, the 1960 lease was renegotiated, modified and extended to cover occupancy 

through 2003. A copy of this 1979 lease modification was submitted into evidence. The 1960 

lease, as modified by the 1979 lease modification agreement, will be referred to as the "1960 

lease". 

6. In 1984, the fee interest in the premises was purchased by KSB Eighty-Six Associates 

("KSB"), a New York limited partnership. In conjunction with the purchase, a new instrument, a 

copy of which was submitted into evidence, was executed by Woolworth and KSB.  This 

instrument, which is dated May 24, 1984, was brought into effect on or about August 10, 1984. 

It gave Woolworth the right to occupy space until January 31, 2007 in a new building to be 

constructed on the site. Eight successive five-year renewal options could extend the term to the 

year 2047. Article 46 of this instrument states that the 1960 lease was terminated simultaneously 

with the date of commencement of the May 24, 1984 lease. 

7. By instrument dated December 14, 1984, a copy of which was introduced as evidence, 

the May 1984 document was modified in several minor respects. The May 1984 document, as 

modified by the December 1984 agreement, will be referred to as the "1984 lease". 

8. The 1984 lease has been in effect continuously from its effective date to the present. 

9. The premises leased by Woolworth from 1917 to 1984 consisted of a three-story 

building, the third story and basement of which were built by Woolworth in 1937. A total of 

51,690 square feet of space was occupied by Woolworth. The base rent for this space under the 

1960 lease was $100,000.00 per year, or $1.93 per square foot. 

10. Under the 1984 lease, Woolworth would occupy the portions of the ground floor, 

second floor and basement as retail space, in addition to a sub-basement stockroom, for a total of 

32,946 square feet of space. The base rent for this space under the 1984 lease was $275,000.00 

per year, or $8.35 per square foot. 
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11. By notice dated November 1, 1984, KSB exercised its option and required 

Woolworth to vacate the premises effective February 1, 1985. The store was closed on or about 

February 15, 1985. Construction of the new building began shortly thereafter. 

12. The new building was completed in mid-1987 and Woolworth occupied the premises 

specified in the 1984 lease beginning in September 1987. 

13. During the period the store was closed, KSB made payments to Woolworth totalling 

$2,129,100.00 pursuant to Article 41 of the 1984 lease.  Woolworth also received payments of 

$155,960.00 under Article 43 of the 1984 lease and payments totalling $40,000.00 under Article 

40 of the 1984 lease. 

14. If Richard C. Luy, petitioner's executive vice president and chief financial officer, 

were to testify in this matter, he would testify to the facts and in the manner stated in his affidavit 

sworn to February 7, 1984, set forth below: 

"1. I am the Executive Vice President, Finance, and Chief 
Financial Officer of the petitioner in this matter, F.W. Woolworth Co 
('Woolworth'). I make this affidavit in conjunction with the
Stipulation of Facts being entered into by the parties to this matter. 

"2. I have been continuously employed by Woolworth for more 
than 37 years. From 1983 through 1989, I was the Vice President, 
Finance, and Chief Financial Officer of the U.S. General Merchandise 
Group ('USGMG') of Woolworth. 

"3. For most of the last 77 years, Woolworth has operated a 
general merchandise variety store on the northeast corner of Third 
Avenue and 86th Street in Manhattan. This store has been consistently
profitable for many years. For the fiscal years ending January 31, 
1982, 1983, and 1984, the last three years before the store was 
temporarily closed, this store generated operating profits of $582,551,
$669,534, and $696,340. 

"4. Throughout my tenure as CFO of the USGMG, I was a 
member of the USGMG's Management Committee, the management 
group charged with responsibility for reviewing, among other items, all 
significant capital spending requests for the USGMG. 

"5. The Committee reviewed all significant capital spending
requests to ascertain whether a proposed capital expenditure would 
provide Woolworth with at least the minimum targeted return on its 
investment. Many of the capital spending requests reviewed by the 
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Committee involved either substantial remodeling of existing stores or 
the opening of new stores. 

"6. Among the projects the Committee reviewed in May 1984 
was a request to temporarily close this store to allow a developer to 
tear down the existing three story building that we leased, then build a 
new mixed-use high-rise, the bottom two floors and basement of which 
would be leased to us on a long-term, moderate-rent basis. A copy of 
the approval request, Form R.O. 29, for this project is attached as
Exhibit 1. The supporting memoranda that the Committee reviewed in 
connection with this request and memoranda confirming the approval
of the request are attached as Exhibit 2.1 

"7. For lease surrenders or buyouts of profitable store locations, 
our internal guidelines required that we calculate an adjusted operating
profit for the last full year (in this case, $833,529), projected increases
(or decreases) in this profit figure based on prior history (in this case,
4% to 6%), then present value the projected profit for the remaining 19 
years of the lease term. Had we performed this type of analysis for a 
buyout of this lease, it would have indicated a minimum buyout price
of $10-12 million. 

"8. As a check on this type of pricing analysis, we would also 
have determined the profit we could have realized from subletting the 
space. As indicated on the Form R.O. 29, Exhibit 1, we believed that 
the fair rental value of the leased premises was approximately
$37.50/foot or a total of $1,250,000 per year. This amount far 
exceeded the minimum lease payments that we had been making, 
roughly $2.00/foot or $275,000 per year. On these facts, we would not 
have considered a lease surrender proposal or a purchase of the lease
unless we were to receive a payment approximately equal to the 
present value of the bargain element in the lease. Since the lease had 
19 years to go and had a bargain element of $975,000 per year, we 
would have been looking for a minimum buyout price of $9 - $10
million. 

"9. Instead of a buyout, we agreed to accept a payment equal to 
our lost profits for the period during which the store was closed. This 
money merely made us whole during the reconstruction period. What 
made the deal attractive to us, however, was the opportunity to 
continue our profitable operations for an additional 43 year period at a
choice, established location and at a relatively modest rent." 

1In a separate affidavit of Mr. Luy submitted by petitioner at hearing he added the following statement: 

"From our [senior management's] perspective, the economic substance of this 
transaction was a lease modification and extension, rather than a lease buyout or 
surrender." 
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Statute of Limitations 

15. After the 1984 lease went into effect, counsel for KSB, David M. Goldberg, wrote to 

the Transfer Tax Unit of the Division of Taxation ("Division"). A copy of this letter dated 

February 15, 1985, describing documents submitted to the Division is reproduced below: 

"Enclosed please find copies of: 

"1. Lease, dated July 11, 1960, between Naomi Engelsman, 
Alan Barth and Lloyd Merrill, as Landlord, with F.W. Woolworth Co., 
as Tenant, demising premises at 1527-33 Third Avenue, Manhattan, 
New York; 

"2. Agreement, dated January 15, 1979, made by Alan Barth, 
Roger J. Merrill, Jack K. Merrill, Roger and Jack Merrill as trustees, 
and Ralph G. Engelsman, Jr. and Roy Plant as executors with F.W. 
Woolworth Co. amending the above lease. 

"3. Lease, dated May 24, 1984, made by KSB Eighty-Six 
Associates, as Landlord, with F.W. Woolworth, as Tenant; 

"4. Lease Modification Agreement, dated December 14, 1984, 
made by KSB Eighty-Six Associates with F.W. Woolworth Co. 

"You will note that the July 11, 1960 Woolworth lease was, by
means of the May 24, 1984 Woolworth lease, extensively recast to add 
eight five year options. 

"Although we do not believe that the transaction is subject to the
New York State transfer gains tax, we submit these documents for 
purposes of disclosure. Please advise if you require any gains tax 
questionnaires." 

16. A letter dated March 8, 1985 from KSB's counsel to Ms. Jodi Martin of the Transfer 

Tax Unit referencing a telephone conversation with her (see, Finding of Fact "28") was submitted 

along with a copy of the Transferor Questionnaire filed by KSB.  In the questionnaire section 

labelled "Type of Interest to be Transferred," the block labelled "Leasehold Grant" is marked. 

17. By letter dated March 29, 1985, KSB transmitted on behalf of Woolworth a 

Transferee Questionnaire for this transaction. Enclosed with this letter is a copy of the 

Transferee Questionnaire filed by Woolworth. In the questionnaire section labelled "Type of 

Interest to be Acquired," the block labelled "Leasehold Grant" is marked. 
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18. The Division issued a "Statement of No Tax Due" dated April 17, 1985, in response 

to these questionnaires, in which the block labelled "Leasehold Grant" was marked in the section 

labelled "Type of Interest to be Acquired". 

19. Included as another exhibit is a letter dated May 10, 1990 sent by David M. Goldberg 

(KSB's counsel) to Mr. Fred Havenbrook of the Division. Attached to such correspondence is a 

statement of "review of the lease payment situation" prepared by Mr. Goldberg who was 

advocating KSB's position in a separate matter, and reproduced below: 

"Re: New York State Department of Taxation and Finance 
Statement of Proposed Audit Changes 
L-001644370-C001-2 
KSB Eighty Six Associates 
c/o Louis Feil, Broadway Mgmt 
370 Seventh Avenue, New York, New York 10001 
Date: 4/30/90
Assessment ID: L-001644370-4 
Total Amount Due: $215,092.38 
Payment Due Date: 5/10/90
Taxpayer ID: B-13-3212534-9 
Tax Type: Real Property Gain 
Tax Article: 31B 
Audit ID: GA2551601 
Function Code: CRL 

"Article 41 of the Lease, dated May 24, 1984, by KSB Eighty-
Six Associates ('Landlord') with F.W. Woolworth Co. ('Tenant')
provides for monthly payments during a 'Closed Store Period.'  The 
Article commences: 'As an inducement for Tenant to enter into this 
lease, Landlord agrees to pay to the Tenant in equal monthly payment 
(sic) on the first day of each and every month during the Closed Stored 
[sic] Period sums as follows:...'  The 'Closed Store Period' is defined as 
'that period of time commencing on the date Tenant closes its present 
store for business as herein provided and ending on the date Tenant 
commences to pay rent to Landlord pursuant to Art. 5 hereof.'  The 
monthly amounts are to be prorated to reflect the actual closing of 
business and commencement of rent dates. 

"The Lease refers, in Article 46, to a prior lease, dated July 11, 
1960, with Naomi Engleman [sic] et al. That Prior Lease terminated 
and was replaced by the May 24, 1984 lease. 

"The May 24, 1984 lease provides for an annual rent of
$275,000 commencing with the opening by the Tenant of 'its complete
store.'  The Landlord is required, by Article 29 to construct a new high-
rise building and to construct within that new building a store for the 
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Tenant. There are various lease clauses dealing with notice to vacate 
and reentry. 

"The Landlord, KSB Eighty-Six Associates, paid Woolworth 
$2,129,000, as payments under Lease Article 41. 

"The Landlord acquired the site of the Woolworth store, July 27, 
1984. The Landlord is a partnership formed to erect a high-rise 
residential building on the site, 201 East 86th Street, New York, New 
York. 

"Accordingly, Landlord, as a developer, needed the right to 
construct a new building on the site. The developer had to buy-out 
leasehold rights of the tenant. The July 11, 1960 Woolworth lease was 
an encumbrance; inasmuch as it did not permit development, the site 
was subject to what appraisers call 'contractual obsolescence,' and, 
accordingly, the price for the site was less than it would have been if 
the site had been unencumbered. To obtain the vacating by
Woolworth of its store to permit development, the Landlord entered a 
lease agreement with Woolworth pursuant to which Woolworth 
vacated, the prior lease was replaced, the Landlord undertook to build 
a building in which Woolworth would have a new store to be occupied
by Woolworth as tenant and Woolworth reoccupied. Therefore, the 
$2,129,000 of payments were to buy-out Woolworth's leasehold rights 
in order to enable the Landlord to build a new building. 

"The $2,129,000 was not paid for a lease yielding a base rent of 
$275,000 per annum. It is further general knowledge that Woolworth, 
whatever its merits as a general retailer may be, does not provide any
'status' to a high-rise apartment building on Manhattan's Upper
Eastside. Hence, a lease buy-out. 

"In February of 1985, there was a filing with the Department of
Taxation and Finance for the May 24, 1984 lease. A statement of no 
tax due was issued with respect to the May 24, 1984 lease."  (Emphasis
added.) 

Original Purchase Price 

20. In the Notice of Determination, the Division determined that Woolworth was liable 

for transfer gains tax in the amount of $212,900.00, interest of $202,006.18, and penalty of 

$74,515.00. In making this determination, no amount was allowed as "original purchase price". 

However, upon subsequent submission by KSB of materials assembled by petitioner, the 

Division allowed an original purchase price of $944,682.78. 
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21. From 1917 to 1984, Woolworth made capital improvements, additions and 

alterations to the leasehold premises. If William A. Esmond, petitioner's tax manager, were 

called to testify in this matter, he would testify to the facts and in the manner stated in his 

affidavit sworn to December 20, 1990. Pertinent facts from Mr. Esmond's affidavit follow: 

"2. I am fully familiar with the recordkeeping methods and 
practices utilized by Woolworth to record the capital expenditures 
made in connection with the construction and renovation of its general 
merchandise variety stores in the United States. These records are 
created and maintained in the course of Woolworth's regularly
conducted business activities. 

"3. I have reviewed the capital expenditure records for the F.W. 
Woolworth store #242 at 201 East 86th Street, New York, NY (a/k/a
1527-1533 Third Avenue, New York, NY). From November 1917, 
when the store first opened at its present location, through February
1985, when the store was temporarily closed to allow the landlord, 
KSB Eighty-Six Associates, to construct a new building on the site, 
capital expenditures totalling $1,544,611.58 were made to this 
leasehold. Ninety percent ($1,382,354.04) of these expenditures were
incurred in four major renovations of the store completed in March
1928, August 1937, July 1962 and October 1979." 

22. By letter dated April 3, 1991, a copy of which is attached as Exhibit "B" to the 

petition in this matter, the amounts sought by the Division were reduced in response to the 

Esmond affidavit to the following amounts:  tax, $118,431.72; interest (to May 2, 1991), 

$118,076.50; and penalty, $41,451.10. The following explanation was provided, in pertinent 

part: 

"KSB Eighty-Six Associates, Landlord 
F.W. Woolworth Co., Tenant 

Consideration:  $2,129,000.00 

Of the total $2,333,060.00 paid to Woolworth's, 
payments made under Article 43 (reimbursement of
improvements) and under Article 40 (reimbursement
of expenses) were not included in the Department's 
consideration figure. 

Orginal [sic] Purchase Price (O.P.P.)  Amount Claimed  $1,544,611.58 
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Section 1440.5(a) of the Tax Law provides, in part, 
that 'Original Purchase Price' means the consideration 
paid or required to be paid by the transferor (i) to 
acquire the interest in the real property, and (ii)
for any capital improvements made . . . . 

Since the interest in real property was created on 
July 11, 1960, in the form of a leasehold, costs for 
capital improvements that were incurred prior to 
that date can not be allowed. 

Adjustment  $ 390,879.79 

Expenses which were incurred to repair and maintain 
the property in a condition of fitness, readiness 
and/or safety, or to preserve such condition are not 
allowable. Thus, as discussed in my letter of 
February 1, 1991 to David M. Goldberg, the following
are disallowed: 

(a) maintenance/repairs, part of item #29  $33,182.00 
(b) maintenance/repairs, item #30  19,907.01 

Finally, the payments made to Woolworth's under 
Article 43 of the Lease were reimbursements to the 
tenant for improvements made to the real property, 
but unamortized. Consequently, any improvements 
made by a tenant, whereby a landlord has ultimately
made payment, would have to be disallowed. 

Adjustment  $155,960.00 
Total Adjustments  559,928.80 
O.P.P. Allowed  $944,682.78 

Computation of tax due: 

Consideration  $2,129,000.00

Less: O.P.P.  944,682.78

Gain  $1,184,317.22

Tax @ 10% of Gain  $118,431.72

Penalty @ 35% of Tax  41,451.10

Interest is due from June 8, 1984 (15 days from 

the May 24, 1984 transfer date).

Interest from June 8, 1984 to May 2, 1991 on 

$118,431,72 [sic] is $118,076.50 making the total

tax, penalty and interest due (as of May 2, 1991)

$277,959.32."
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Procedural Matters


23. On or about June 23, 1992, KSB paid the reduced amount of tax ($118,431.72) to the 

Division. This amount shall be credited against the gains tax liability, if any, of Woolworth 

determined in this action. 

24. Prior to submitting this matter to the Division of Tax Appeals for decision, the 

parties have executed a Waiver of Hearing requesting that this matter be decided pursuant to 

papers, the facts stipulated above, the attached exhibits and affidavits, and supplemental 

materials offered by each party. 

Requested Findings of Fact 

25. Petitioner requested the Administrative Law Judge to find certain facts in this case 

and set forth 28 facts for her consideration. Facts "1" through "3", "5", "6", "8" through "19", 

"21" through "24", "26" and "28" are set forth (in some form) as part of the stipulated facts, 

including facts established from affidavits introduced into evidence. Requested findings of fact 

"4", "7", "20", "25" and "27" will be discussed below. 

26. Requested finding of fact "4" was not supported by the record and thus rejected; 

however, some discussion regarding this fact is necessary as it relates to several issues. 

Petitioner's request for a finding of fact "4" would include a finding of the following: 

"This 1923 lease was, in turn, renegotiated, modified, and extended in 
1960 to permit Woolworth's continued occupancy of the premises
through 1981 (including extensions)." 

Petitioner alleges the same in its petition and the answer of the Division admits the allegations 

contained in such paragraph. In fact, the initial execution of the stipulation of facts in this matter 

included the same statement.  However, at the hearing the Division clearly raised its own error in 

this regard. The Division noted that such stipulated fact referred to the Division's calculation of 

original purchase price and commented that it was not clear from documents in the record that 

the 1960 lease was, in fact, a modification and renegotiation of the 1923 lease. The Division 

noted that the 1923 lease was not made a part of the stipulation or any other part of the record. 
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Petitioner offered to send the Division and submit for the record the 1923 lease which 

purportedly would clarify the fact that the 1960 lease was a modification, extension and renewal 

of the prior lease. The Administrative Law Judge gave petitioner the opportunity to submit the 

lease document post-hearing.  Petitioner's representative, Mr. Nowak, in attempting to provide an 

explanation of the provisions of the 1960 lease, stated the following: 

"It's a replacement lease. I think there is a new landlord who bought 
the premises in 1960 and they want to lock us in for a new term. We 
wanted, as we did in 1984, more term in that space. So we agreed to 
cancel -- to enter into this new lease now which replaced the 1923
lease which went into 1962 with the last options. The 1923 lease was 
a twenty-five year lease with -- I think it was two five-year options.
Should be four. 

"Anyway, we had one more five-year option which took us through 
1962 and that this new lease, you could call it, cancelled the last two 
years of the old lease and extended or granted us a new lease extending
it until 1982, I believe it was. It was twenty years fixed."  (Tr., pp. 30-
31.) 

After a further brief discussion on this matter, the parties agreed to go off the record to hold a 

brief discussion and come to a conclusion as to whether or not they would delete the paragraph 

from the stipulation as noted above. The parties concluded the paragraph would be deleted from 

the stipulation. With that, they replaced the fact with the stipulated fact which is now "4".  The 

brief submitted by the Division's representative reiterated its position that the record did not 

support a finding that the 1960 lease was a modification and extension of the leasehold interest 

that commenced in 1923. Petitioner's reply brief attempted to counter the same by stating that 

the landlord remained the same, the tenant remained the same and the demised premises 

remained the same, and that substantive changes such as rent and term are often made and can be 

styled as either a new lease or a lease modification and that the label on a document does not 

change the economic substance of the parties' agreement. Petitioner additionally asserted that the 

Division was foreclosed from raising the issue since the answer formerly admitted such fact and 

that no motion to amend the answer had been made. In post-brief correspondence dated May 10, 

1994, the Division addressed this issue referencing the discussion which took place at the time of 
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the hearing.  The Division stated that although it believed that its position was clear at the 

hearing, that this particular fact could not be agreed to, since an objection by petitioner had been 

raised, the Division requested that its pleadings be conformed to the evidence in the hearing 

record. By correspondence received by the Division of Tax Appeals on June 9, 1994 petitioner 

opposed the Division's informal motion to conform its answer to the evidence on the grounds that 

(1) the motion was made untimely and (2) that the granting of the motion would be unjust and 

prejudicial to petitioner.  Petitioner's representative stated the following with respect to 

petitioner's agreement to eliminate the stipulated fact: 

"When counsel belatedly had second thoughts about ¶ 4, Woolworth 
graciously agreed to amend this paragraph to eliminate the discussion 
of the relationship between the 1960 Lease and the 1923 Lease. 
However, we did so with the knowledge that this portion of the
Stipulation was unnecessary because it was already addressed in the 
Petition and Answer." 

Petitioner further argued that, had the Division moved to conform its pleadings on a timely basis, 

petitioner would have objected and if the Administrative Law Judge had indicated that the 

motion would be granted, petitioner claims that it would have requested a continuance in order to 

seek additional stipulations, testimony or affidavits. Petitioner claims prejudice on the fact that 

one of the parties with first-hand knowledge of such negotiations has retired and moved to 

another state and the other has recently entered a nursing home and thus it would be 

fundamentally unfair to allow an amended pleading at this time. The details on the background 

information regarding the requested finding of fact were provided to show the relationship 

between such fact and various issues presented in this matter (Issues "IV and "VII" in 

determination by Administrative Law Judge). 

Rather than submitting the 1923 lease to complete the submission of documents, as 

petitioner stated was its desire, on February 17, 1994 petitioner supplemented the record with an 

affidavit and certain other exhibits concerning the circumstances surrounding the execution of 

the 1960 lease. The affidavit was that of J. F. O'Hara, the real estate vice president of 
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Woolworth. He stated that among his responsibilities for petitioner is the maintenance of 

permanent lease files which were maintained in the course of the company's regularly conducted 

business activities. Having reviewed the lease file for this location, he included and referred to 

internal memoranda pertaining to the modification, extension and renewal in 1960 of the lease 

for this particular store. No mention was made of the 1923 lease and it was not included. The 

internal memoranda spoke of the negotiations which took place during 1960 addressing various 

management figures. One document referred to "a renewal lease". Another referred to a "new 

20-year lease". Another document referenced the fact that a majority of the articles in the lease 

(Woolworth's standard form of lease) had been modified or amended to some extent. 

27. Requested finding of fact "7" summarized provisions of the May 24, 1984 lease, as 

modified in December of that year. The summarization set forth by petitioner is accepted as 

reflected by the lease document introduced into evidence and is thus reproduced below: 

"7. The [May 24, 1984] Lease contained a series of detailed 
provisions memorializing the parties' agreements on a complex 
transaction. The substance of the key provisions may be summarized 
as follows: 

"(a) At the outset, Woolworth was permitted to continue to 
operate its store and Woolworth agreed to pay rent to KSB at a rate of 
$633.33 per day.  (Stip., Ex. C, Article 46) 

"(b) At limited times, upon written notice, and subject to
fulfillment of substantial conditions (including payment by KSB to 
Woolworth of $155,960 in cash and the delivery to Woolworth of a 
letter of credit for $750,000 to secure performance of KSB's 
obligations), KSB had the right to require Woolworth to close its store 
and temporarily vacate the premises. (Stip. ¶ 6, Ex. C, Article 45) 

"(c) After the store was closed, KSB agreed to tear down the old 
building and promptly construct a new building on the site. (Stip., Ex. 
C, Article 29) 

"(d) Most of the ground floor, second floor, basement, and sub-
basement of the new building would be built out to Woolworth's 
specifications and Woolworth would then resume occupancy.  (Stip.,
Ex. C, Article 29). If KSB failed to complete the new premises before 
February 1, 1988, Woolworth would no longer be obligated to resume 
occupancy and could sue KSB for damages. Id. 
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"(e) For each month the store was closed, KSB agreed to pay
Woolworth a fixed amount. This amount was intended to compensate
Woolworth for lost profits during the period the store was closed.
(Luy Aff., Pet. Ex. 1; Stip. ¶ 14, Ex. E) If the store closed in 1985 (as
it did, Stip. ¶ 11), the amount to be paid was fixed at $60,000 per
month for the first twelve months the store was closed, $66,000 per
month for the next twelve months, $72,600 for the third twelve month 
period, and $79,860 for the fourth twelve month period. (Stip., Ex. C, 
Article 41). A total of $2,129,100 was paid to Woolworth under this 
provision. (Stip. ¶ 13) 

"(f) The term commenced on August 10, 1984, the date of 
complete execution by the parties, with a fixed term running through 
January 31, 2007. (Stip., Ex. C, Article 3; Stip. ¶ 6). The Lease 
provided for a minimum rent of $275,000 per annum, plus percentage 
rents. No rent was due for the period during which the store was 
closed. (Stip., Ex. C, Article 5 and 5A). 

"(g) The Lease also granted Woolworth eight successive five 
year renewal options. During these renewal terms, the minimum rent 
would be increased to include any percentage rent paid during the 
preceding three years. (Stip., Ex. C, Article 28) 

"(h) Since this agreement modified or superseded the material 
provisions of the 1960 lease that Woolworth had been operating under 
(Stip. ¶ 5, Ex. B), both the standard form language of the Lease (Stip.,
Ex. C, Article 26) and a typed rider provision (Stip., Ex. C, Article 46)
provided that all prior leases were cancelled. 

"(i) The Lease also contains a standard provision providing that 
captions are for convenience only and do not limit or amplify the terms 
of the Lease. (Stip., Ex. C, Article 27)" 

28. Requested finding of fact "20" is supported by the record to the extent that David 

Goldberg, counsel to KSB, issued a sworn affidavit stating the same. Such fact is also 

reproduced below: 

"20. In response to the submission of documents to the
Division, KSB's counsel was advised orally by an employee of the 
Department of Taxation and Finance, Ms. Jodi Martin, that transferee 
and transferor questionnaires should be filed with regard to the Lease 
showing KSB as landlord and petitioner as tenant. (Pet. Ex. 2, ¶ 5)" 

29. Requested finding of fact "25" is accepted and set forth the following: 

"The Department of Taxation and Finance did not treat any of these 
pre-1960 expenditures as part of Woolworth's original purchase price.
(Pet. Ex. B)  A substantial portion of the improvements created by
these expenditures, including the third floor of the old building, the 
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basement and an addition on the north side of the store, were still in 
use at the time the Lease became effective. (Stip ¶ 9; Stip ¶ 20, Ex. 
J)". 

30. Requested finding of fact "27" is accepted and supported by documents in the record. 

It states as follows: 

"Interest has been calculated [on the notice in issue] from May 24, 
1984 even though the Lease did not become effective until August 10, 
1984, and Woolworth did not vacate the premises until February 15, 
1995 [sic]"2 (see, Finding of Fact "22"). 

Additional Findings of Fact 

31. In a separate but closely related action, a petition was brought before the Division of 

Tax Appeals seeking a determination by KSB (the landlord under the May 24, 1984 lease with 

Woolworth) that there was no New York State transfer gains tax due from KSB with respect to 

or arising out of the transactions between KSB and Woolworth. In December 1990, KSB moved 

for summary determination in that matter and Leonard Boxer, a general partner of KSB, who was 

actively involved in the business affairs of KSB and fully familiar with the circumstances 

surrounding the transactions in issue, submitted an affidavit in support of KSB's motion for 

summary determination, which was submitted into evidence in this case. In his affidavit, he 

continually refers to the May 24, 1984 lease as the "replacement lease". In addition, his affidavit 

sets forth additional pertinent facts as follows:3 

"6. F.W. Woolworth Co. (hereinafter called 'Woolworth' or 
'Tenant') leased store premises at 201 East 86th Street, Manhattan, 
New York, pursuant to lease, dated July 11, 1960, between Naomi 
Engelsman, Alan Barth and Lloyd Merrill, as Landlord, with F.W. 
Woolworth Co., as Tenant, as amended by Agreement dated 
January 15, 1979 . . . . 

2The correct date is 1985. 

3Only portions of Mr. Boxer's affidavit are reproduced herein since many of the facts which establish a 
chronological sequence of events have previously been set forth in this determination. Where certain facts are 
duplicated, it is done so to assist the reader. 
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"7. KSB desired to purchase the premises ('Premises') known as 
201 East 86th Street, Manhattan, to demolish the then existing building
and to construct a high-rise apartment building.  KSB and Tenant 
entered into a replacement lease, dated May 24, 1984, made by KSB 
with F.W. Woolworth Co., as amended by lease modification 
agreement, dated December 14, 1984. The prior lease was for a term
ending January 31, 2003. The replacement lease is for a term ending
January 1, 2007, with the Tenant having eight five-year renewal 
options . . . . 

* * * 

"9. The Tenant was granted a 'right of possession following the 
date of termination of the Prior Lease to continue occupancy of its 
present store premises . . . for the period from said termination date of 
the Prior Lease to the date Tenant vacates and surrenders possession of 
the present store premises pursuant to Art. 45 hereof . . .' . . . . 

"10. Other provisions of the replacement lease provided that the
Tenant would 'surrender possession of the present F.W. Woolworth 
store,' the Landlord would then build a new building and the Tenant 
would reoccupy. Replacement lease Art. 41 provided for the payment 
of monthly payments during the 'Closed Store Period,' which was the 
period during which the Tenant's old store would be closed in order to 
enable the Landlord to demolish and rebuild. Payments aggregating
$2,129,000 were made pursuant to lease Article 41. It was patent that
KSB did not pay $2,129,000 to obtain a lease paying base rent of 
$275,000 per annum; the payments were for vacancy [emphasis
supplied]. 

"11. The May 24, 1984 lease is acknowledged by KSB, May 24, 
1984, and by Woolworth, August 9, 1984. That lease was agreed to in 
advance of KSB's purchase of the Premises and upon information and
belief, that lease was delivered in August, 1984. 

"12. KSB acquired the premises July 27, 1984. 

"13. In substance, KSB wanted to develop the site, Woolworth 
wanted to remain in possession as a retail store tenant. In order to 
provide KSB with the ability and right to enter upon the leased 
premises to demolish and construct, Woolworth vacated temporarily. 
KSB compensated Woolworth, for the period that Woolworth vacated 
the Premises and at the end of that period Woolworth resumed 
occupancy as a tenant. The monthly payments were made over a 
period commencing February 26, 1985 and ending on or about 
January 6, 1988, which was the period of vacancy and construction. 

* * * 

"17. In 1990, KSB sold the Premises. In connection with that sale, 
KSB filed a transferor questionnaire, showing as 'Payments to 
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commercial tenant to permit construction,' the payments made under 
new lease Article 41 to the Tenant. Upon information and belief, the
transferor questionnaire was extensively reviewed by the Department,
the particular point of the payments under the Lease was considered 
and the payments were recognized as part of the Original Purchase 
Price. A tentative assessment in accordance with that determination, 
was issued February 17, 1990. The closing of title occurred March 28, 
1990. 

"18. By Statement of Proposed Audit Changes, dated April 30,
1990, Case No. A-25516, the Department reversed its prior finding
under the February 17, 1990 Tentative Assessment and determined that 
the payments made for the Closed Store Period were not correctly
included in the Original Purchase Price. The Department quoted the
introductory phrase for Lease Article 41 of the new lease ('As an 
inducement for Tenant to enter into this lease') as the basis to assert 
that the payments were made to induce Woolworth to enter into a new 
lease, rather than as an inducement to grant entry rights to the 
Landlord. 

"19. By letter dated May 25, 1990, the Department withdrew 'at this 
time' the additional assessment. 

"20. By Notice of Determination dated June 4, 1990, the 
Department assessed KSB with transferee liability, plus penalties and 
interest from May 24, 1984 for a lease surrender. 

"21. The Department cited transfer gains tax law Section 1447 to 
the effect that transferees are required to set forth the consideration 
paid to transferors and Section 1447.3(a) to the effect that 'in a case 
where no tentative assessment has been issued because the transferee 
did not file the requested questionnaire . . . the transferee shall be 
personally liable for the taxes stated to be due in a Notice of 
Determination, . . .' . . . ." 

In support of a finding that KSB had no further tax liability, Mr. Boxer concluded: 

"By reason of the foregoing [affidavit]: 

"At no time, was there a New York State Transfer Gains Tax 
assessable against either Petitioner [KSB] or Woolworth; 

"Even if there were such a tax assessable, the reporting
requirements have been complied with and the assessment of any such 
tax is invalid by reason of the passage of time since the filing by
Petitioner and Woolworth of transfer gains tax questionnaires; 

"Even if there were a transfer gains tax assessable, Petitioner has 
no transferee liability; 
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"Even if there was a transferee gains tax assessable against 
Petitioner, Petitioner has no liability for penalties and interest . . . ." 

32. The Notice of Determination against Woolworth seeking the tax due for the 

transactions in issue was dated February 2, 1991. In June 1992, as previously stated, KSB paid 

the reduced amount of tax in the amount of $118,431.72 to the Division prior to review by the 

Tax Appeals Tribunal of the previous KSB matter (see, Finding of Fact "23"). 

OPINION 

In her determination, the Administrative Law Judge concluded that the three-year statute of 

limitations provided by Tax Law § 1444(3) did not bar assessment of tax by the Division in this 

matter. She stated that: 

"[t]he lease documents in question allegedly give rise to two 
potentially taxable transactions, at the very least two reportable 
transactions, if the Division is correct in its assessment that 
Woolworth's absence from the store amounted to a leasehold 
surrender. In light of the fact that two transactions were potentially 
taxable, then separate amounts of tax would be calculated in each case. 
In this matter, the only questionnaires (returns) filed covered the one 
transaction and not the other . . . . Since in this case petitioner filed no 
questionnaire for the leasehold surrender, it is impossible for the
statute of limitations to have commenced running. Given the fact that 
petitioner's position, that Woolworth's departure from the premises did
not amount to a leasehold surrender subject to gains tax, is a plausible
one (the details of which the Division had been given) which would
have required no filing, the result is somewhat harsh. Nonetheless, 
petitioner did not comply with the Tax Law requirements and the 
statute of limitations is no bar to the assessment in issue" 
(Determination, conclusion of law "B"). 

Petitioner did not take exception to this portion of the determination since the overall 

determination of the Administrative Law Judge was in petitioner's favor. The Division filed its 

exception 29 days after the issuance of the Administrative Law Judge's determination. After the 

Division filed its exception (and more than 30 days after the determination was issued), 

petitioner sought to take a cross-exception on the issue of the applicability of the statute of 

limitations. Petitioner was advised by the Secretary to the Tax Appeals Tribunal that there could 

be no extension of time to file an exception once the 30-day period from the issuance of the 
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determination had expired. Petitioner argues that this portion of the Administrative Law Judge's 

determination should be reviewed because the Division, through its exception, has opened the 

door to this issue and has implicitly excepted to the statute of limitations issue; the timeliness of 

the assessment is a fundamental issue going to the core of the assessment; and the Tribunal, 

pursuant to 20 NYCRR 3000.11(e), has discretion to review this issue.  We disagree with 

petitioner. 

In Matter of Klein's Bailey Foods (Tax Appeals Tribunal, August 4, 1988), the Division 

did not timely file an exception to the determination of the Administrative Law Judge, but 

nonetheless raised objections to that determination in its brief. We stated that: 

"[t]he Rules of Practice and Procedure do not provide for a 
cross-exception nor for any exception outside the 30 day time period, 
unless an extension of this period has been requested. Accordingly, we 
hold that by failing to file an exception within the 30 day period, or
requesting an extension, the Division waived its right to require the
Tribunal to review any portion of the Administrative Law Judge's 
determination. While we agree with the Division of Taxation that the 
Tribunal has the power to review any aspect of the Administrative Law 
Judge's determination (Tax Law §2006.7; 20 NYCRR 3000.11[e]), we
see no reason why the Tribunal should exercise this discretion in this 
case" (Matter of Klein's Bailey Foods, supra). 

In Matter of Armel (Tax Appeals Tribunal, July 23, 1992), we distinguished the situation 

where a party obtained an extension of time to file an exception in the event one was filed by the 

other party from the situation where a party does not file an exception but raised issues for the 

first time in its briefs before this Tribunal: 

"we reject the Division's characterization of petitioners' exception as a 
'cross-exception,' something not provided for in the Tribunal's Rules of 
Practice and Procedure. The Division asks us to compare the rulings 
denying cross-exceptions in Matter of Klein's Bailey Foods (Tax
Appeals Tribunal, August 4, 1988) and Matter of Caleri (Tax Appeals
Tribunal, August 11, 1988) to the situation at hand. We find the 
comparisons inappropriate. In each of these cases, the Division filed 
no exception and made no request for an extension to file an exception 
within the 30-day time period following the issuance of the 
determination. Instead, in each case, the Division filed a reply brief --
in Klein's Bailey, on day 89 after the determination was issued, and in 
Caleri, on day 143 -- which raised an aspect of the Administrative Law 
Judge's determination which was not raised by the petitioners in their 
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exception. The Tribunal ruled in both cases that since no exceptions
are permitted to be filed beyond the 30-day time period unless an 
extension has been requested, and no extension had been requested,
the reply of the Division raising a new aspect of the determination was
in the nature of a cross-exception, impermissible under such
circumstances according to the Regulations of the Tribunal. 

* * * 

"[O]ur Rules do not preclude the filing of cross-exceptions, but merely
the filing of untimely cross-exceptions . . ." (Matter of Armel, supra). 

In the present case, since petitioner did not file an exception within the 30-day period 

following the issuance of the determination and did not request an extension of time to file an 

exception, petitioner has not timely excepted to any portion of the determination of the 

Administrative Law Judge. We find no merit in petitioner's arguments that the Division, through 

its exception, has implicitly excepted to that portion of the Administrative Law Judge's 

determination that found the statute of limitations was not a bar to the assessment at issue in this 

case. Further, we do not find it appropriate to exercise our discretion pursuant to 20 NYCRR 

3000.11(e) to review that portion of the Administrative Law Judge's determination concerning 

the applicability of the statute of limitations in this case. 

The Division has taken exception to six findings of fact. The first three findings excepted 

to were extracted directly from a Stipulation of the parties admitted into evidence in this 

proceeding.  The Division has articulated no reason why these findings should be modified. The 

Division also excepted to a finding which consists of a summary of the May 1984 lease 

provisions. The content of that finding by the Administrative Law Judge is amply supported by 

the text of that document. Next, the Division excepts to a finding in which the Administrative 

Law Judge takes notice of a "separate but closely related action" concerning this transaction 

brought by KSB before the Division of Tax Appeals and sets forth the contents of the affidavit of 

a partner of KSB which was submitted in that proceeding.  There is no argument made as to how 

this finding should be modified and we find no reason to change it. The final finding excepted to 

concerns a summary of the positions of the parties and we find that it is accurate as set forth by 
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the Administrative Law Judge. In short, we find that the facts found by the Administrative Law 

Judge are adequately supported by the record in this case and the Division has set forth no 

convincing arguments why such findings are incorrect or in need of modification. 

We turn now to the substantive issue of whether petitioner's obligations under the May 24, 

1984 lease constituted a "surrender" of its leasehold interest which amounted to a transfer of an 

interest in real property for purposes of Article 31-B of the Tax Law. 

The Administrative Law Judge determined that: 

"Woolworth's leasehold rights were never interrupted and the
lease did not terminate. The compensation paid to Woolworth did not 
even closely approximate a calculation of the present value of the 
future bargain element for the remaining term of the lease, nor the 
present value of the projected profit for the same term. It clearly 
represented a replacement of forgone profits during the reconstruction 
period. Petitioner, at best, surrendered the physical premises and
nothing more. Accordingly, it is concluded that petitioner's actions to 
vacate during the closed-store period were not a surrender of its 
leasehold interest which amounted to a transfer for gains tax 
purposes (Tax Law §§ 1441, 1440[7])" (Determination, conclusion of
law "C"). 

The Division argues on exception that, on the execution of the 1984 lease, petitioner and 

KSB specifically agreed to the complete cancellation of the 1960 lease and in consideration for 

this cancellation KSB provided petitioner with cash, a new leasehold interest and a modest rent. 

The Division argues that, pursuant to Article 46 of the 1984 lease, there was an express surrender 

of the leasehold interest. Further, the surrender of the leasehold interest may be inferred by the 

1985 surrender of possession of the leased premises to KSB.  The Division argues that the 

Administrative Law Judge failed to consider "specific provisions of such [1984] lease that 

indicated the parties [sic] mutual assent to the cancellation of the 1960 Lease and surrender of the 

leasehold estate held by Woolworth" (Division's Brief in Support, p. 13). Specifically, the 

Division argues that, pursuant to Article 46 of the 1984 lease, petitioner was no longer entitled to 

maintain its leasehold estate until January 31, 2003 for an annual rent that did not exceed 

$125,000.00. The Division argues that the Administrative Law Judge improperly focused on the 
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amount of compensation paid to petitioner as evidence that a surrender was not made. In fact, 

argues the Division, the Administrative Law Judge never quantified the benefits provided by the 

1984 lease that allowed a term of over 40 years longer that the 1960 lease at a modest rent. Nor 

did she consider the present value of rental payments that no longer had to be made by virtue of 

the termination of the 1960 lease. Finally, the Division argues that the Administrative Law Judge 

should have relied on the unsworn letter of KSB's attorney rather than the affidavit of one of the 

partners of KSB as evidence of the intent of the parties in entering into the 1984 lease. 

Petitioner, in opposition, relies on the analysis and conclusions of the Administrative Law 

Judge. It argues that while the 1984 lease modified the rights and obligations of petitioner as 

they existed pursuant to the 1960 lease, there was never a surrender of the leasehold interest by 

petitioner and there was no transfer of an interest in real property which was subject to the 

transfer gains tax.  Petitioner argues that in order to accept the Division's position, it is necessary 

to view Article 46 of the 1984 lease in a vacuum and not in the context of the entire transaction. 

The temporary surrender of possession pursuant to the 1984 lease to permit demolition and 

construction of the new building was not the surrender of a leasehold interest and does not 

support the Division's position. That temporary surrender can be analogized to the grant by 

petitioner to KSB of a sublease, in that it was a transfer of less than all of petitioner's interest in 

the demised premises. As such, it would not be taxable for gains tax purposes. Petitioner argues 

that: 

"[i]f it is necessary to look at the continuing lease rights and 
obligations of the parties in order to make economic sense of the 
transaction, then the former relationship of the parties has not been
terminated. This fact is persuasive evidence that the 1984 Lease 
modified and extended the pre-existing landlord-tenant relationship"
(Petitioner's brief, p. 13). 

"A surrender is 'the restoring and yielding up of an estate for life or for years to him who 

has the immediate estate in reversion or remainder, whereby the lesser estate is merged in the 

reversion or remainder.'  (See Rasch, New York, Landlord & Tenant [2nd ed.] Sec. 854). A 
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surrender of a lease involves and connotes a reconveyance of the term by a tenant to his landlord, 

who accepts such reconveyance, thereby causing the lease to end before its natural expiration" 

(Madison Lexington Venture v. Diet Gourmet Shoppe of New York, 114 Misc 2d 759, 452 

NYS2d 540, affd 120 Misc 2d 486, 467 NYS2d 477). 

"A surrender may be by express agreement, or may be implied from the conduct of the 

parties, in which case the surrender is by operation of law" (74 NY Jur 2d, Landlord and Tenant, 

§ 791). "'An express surrender is one voluntarily made by the express mutual agreement of the 

parties to a lease, and expressly manifests an intention to reconvey the leasehold estate to the 

landlord.'  [Rasch, New York, Landlord & tenant (2nd ed) § 855.]  There must be a mutual 

agreement between the landlord and the tenant that the lease terminate as well" (Madison 

Lexington Venture v. Diet Gourmet Shoppe of New York, supra, 452 NYS2d 540, 542). 

"A surrender is implied, and so effected by operation of law within the
statute quoted, when another estate is created by the reversioner or 
remainderman, with the assent of the termor, incompatible with the 
existing estate or term. In the case of a term for years, or for life, it 
may be by the acceptance by the lessee or termor of an estate 
incompatible with the term, or by the taking of a new lease by a lessee. 
It will not be implied against the intent of the parties, as manifested by
their acts; and when such intention cannot be presumed, without doing
violence to common sense, the presumption will not be supported"
(Coe v. Hobby, 72 NY 141). 

The Division argues that petitioner made an express surrender of its leasehold interest. 

While there is no question that the 1960 lease was cancelled, the Division incorrectly equates 

termination of that lease with surrender of the leasehold interest. In its brief, it argues: 

"[t]he change in the mutual obligations of Woolworth and KSB 
that occurred upon the execution of the 1984 Lease demonstrates the 
complete surrender of the 1960 Lease by Woolworth . . . . 

* * * 

"The 1984 Lease, Article 46, unambiguously describes the mutual 
assent of Woolworth and KSB to treat the 1960 lease as cancelled and 
of no further force and effect and is thereby an express surrender of the
leasehold" (Division's Brief in Support, p. 11, emphasis added). 
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However, the lease itself is not an interest in property but is only evidence of the leasehold 

interest. 

"Since a surrender, in effect, is a reconveyance of a tenant's 
term, it involves something more than a cancellation or destruction of 
the instrument of lease, which is not the estate of a tenant, but merely
the evidence of the conveyance thereof to him; accordingly, the 
destruction of a lease instrument does not effect an express surrender
of the term" (74 NY Jur 2d, Landlord and Tenant, § 791). 

While the terms and conditions of petitioner's leasehold interest changed significantly on the 

execution of the 1984 lease and the cancellation of the 1960 lease, this change did not constitute 

a surrender of petitioner's leasehold interest in the premises. Article 31-B of the Tax Law does 

not provide that a modification of the rights and obligations of a tenant is a transfer of an interest 

in real property. 

"Text-writers agree that a surrender is the yielding up the estate to the landlord, so that the 

leasehold interest becomes extinct by mutual agreement between the parties" (Beall v. White, 94 

US 382, 389). At no time did petitioner forgo its status as a tenant or lose its right to use and 

occupancy of the demised premises, except when it temporarily vacated the demised premises 

while the old building was being demolished and the new one was being constructed. The 

replacement of the 1960 lease by the 1984 lease was simultaneous and, as argued by petitioner, 

resulted in a "seamless" leasehold interest. 

It is unclear exactly when the alleged taxable transfer which forms the basis of the 

assessment could have occurred. In August 1984, when the new lease was executed and the 1960 

lease was cancelled, petitioner did not surrender possession of the premises. Petitioner 

continually had the right to use and occupancy of the demised premises before, during and after 

the execution of the 1984 lease, although the terms and conditions of its tenancy differed 

significantly from the 1960 lease to the 1984 lease. At no time did the use and occupancy of the 

premises revert to KSB.  Unless there is a surrender of possession, however, there is no surrender 
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of the leasehold interest. Therefore, the transfer said to be the basis of the assessment did not 

occur in August 1984. 

In February 1985, petitioner vacated the demised premises in order that KSB could 

proceed with its plans to demolish the existing store and construct a new, mixed-use building on 

the property.  However, this vacating of premises was only done pursuant to the specific terms of 

the 1984 lease agreement. It was not, as maintained by the Division, the result of the cancellation 

of the 1960 lease. As the Court of Appeals stated in Kottler v. New York Bargain House (242 

NY 28), "a 'surrender of possession' is not always a surrender of a 'lease' or of the 'estate' thereby 

created. [citation omitted] A surrender of possession, if accepted, is evidence indeed from 

which a surrender of the estate may be inferred, yet it will not have that effect if the parties 

otherwise agree."  The 1984 lease agreement provided for the vacating of the premises, but the 

landlord-tenant relationship did not terminate when the premises were vacated. Rather, KSB and 

petitioner continued to maintain a landlord-tenant relationship pursuant to the 1984 lease which 

continued during and beyond the construction of the new building.  Therefore, there was no 

surrender of a leasehold interest in February 1985. 

As determined by the Administrative Law Judge, the payments made to petitioner pursuant 

to the 1984 lease were based on its lost profits for the time when it was unable to operate its 

store. These payments were made to obtain the vacancy of the old store and not for a surrender 

of the leasehold interest. The evidence in the record supports the Administrative Law Judge's 

conclusion on this issue and the unsworn statement of KSB's attorney, David Goldberg, does not 

require a different conclusion. Contrary to the argument of the Division, the Administrative Law 

Judge did not conclude that there was no taxable transfer by focusing on the economic aspects of 

the transaction. Rather, she merely indicated that the amount of consideration at issue bolstered 

her conclusion that no taxable transfer occurred. She stated: 
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"If it were to be determined that the 1984 lease agreement 
resulted in a surrender of leasehold rights for which petitioner was 
compensated, the amounts received must be deemed consideration, 
since it was the compensation petitioner received for vacating the 
premises. Although the computational basis of the compensation was
lost profits, the characterization as consideration if the transaction were 
determined to be taxable does not change. The fact that the 
consideration did not take into account the present value of the 
projected profit for the remaining lease term (19 years), or the bargain 
element of the lease that petitioner would forgo for the same time 
period, does not change this result, but adds credence to the 
determination above that surrender was neither intended nor 
accomplished" (Determination, conclusion of law "E", emphasis
added). 

Neither the cancellation of the 1960 lease on the execution of the 1984 lease nor the temporary 

vacating of the premises from February 1985 to September 1987 constituted a surrender of 

petitioner's leasehold interest. Therefore, no transfer of an interest in real property occurred for 

purposes of Article 31-B of the Tax Law. As a result, we affirm the determination of the 

Administrative Law Judge.  Since our decision on this issue is dispositive of petitioner's tax 

liability, we find it unnecessary to decide the remaining issues raised by the Division in its 

exception. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the Division of Taxation is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of F. W. Woolworth Co. is granted; and 
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4. The Notice of Determination dated February 7, 1991 is hereby cancelled. 

DATED: 	Troy, New York 
February 8, 1996 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Donald C. DeWitt 
Donald C. DeWitt 
Commissioner 


