
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

ESTHER HARRIS : DECISION 
DTA No. 809497 

for Revision of a Determination or for Refund of Tax on : 
Gains Derived from Certain Real Property Transfers under 
Article 31-B of the Tax Law. : 
________________________________________________ 

The Division of Taxation filed an exception to the determination of the Administrative 

Law Judge issued on March 11, 1993 with respect to the petition of Esther Harris, 83 Third 

Street, New City, New York 10956-5948. Petitioner appeared by Julius Y. Oestreicher, Esq. 

The Division of Taxation appeared by William F. Collins, Esq. (Paul A. Lefebvre, Esq., of 

counsel). 

The Division of Taxation filed a brief in support of its exception. Petitioner filed a brief 

in response, and the Division of Taxation filed a reply to the response. The reply brief was 

received on August 6, 1993 which began the six-month period for the issuance of this decision. 

The Tax Appeals Tribunal renders the following decision per curiam. 

ISSUES 

I.  Whether the Division of Taxation properly aggregated the consideration from four 

sales of shares of stock by four individuals in a corporation owning real property, so that the 

$1,000,000.00 threshold for gains tax liability was met, despite the fact that the individual 

shareholders acted independently and for varying reasons in selling and there was no plan to 

avoid the gains tax. 

II.  Whether, if petitioner is liable for gains tax, interest begins to accrue at the time the 

$1,000,000.00 threshold was met or when petitioner sold her shares of stock. 

III.  Whether, if petitioner is liable for gains tax, she has produced adequate evidence to 
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establish, as a holder of 50% of the stock, that the gain subject to tax should be reduced by 50% 

of the cash on hand in the corporation at the time she sold her shares. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge.  These facts are set 

forth below. 

Petitioner, Esther Harris, filed, as a transferor of a controlling interest in Jackline Realty 

Corp., a Form TP-580, which is a real property transfer gains tax transferor's questionnaire, 

dated December 15, 1986. Jackline Realty Corp. owned real property in the Bronx, New York 

City, which had three street addresses: 2179-2199 Westchester Avenue, 1301-1317 Castle Hill 

Avenue and 1321 Castle Hill Avenue. It appears that the real property consisted of a 

commercial one-story building, which contained various retail stores1 with the respective street 

addresses shown above. The questionnaire disclosed that, on February 4, 1986, in exchange for 

"gross consideration" of $610,000.00, Esther Harris had sold, pursuant to a contract of sale 

dated December 30, 1985,2 100 shares of Jackline Realty Corp. representing a 50% interest in 

the company.  The "gross consideration" of $610,000.00 included the purchase price for the 100 

shares of $380,000.00, plus one-half of $460,000.00, the amount remaining on a first mortgage 

held by Emigrant Savings Bank which encumbered the real property.  The questionnaire also 

reported no tax due because the consideration was less than the $1,000,000.00 threshold for 

gains tax. 

The Division of Taxation ("Division") issued a Statement of Proposed Audit Changes 

dated July 10, 1989 asserting gains tax due of $41,829.00, plus penalty and interest. The 

1The sales agreement dated December 1985 between petitioner and William G. Meyer and Bruce Yukelson, the 
purchasers of her shares in Jackline Realty Corp., includes a schedule of 11 retail tenants, including "OTB," 
McCrory's, a deli, a video store, etc., occupying space in the real property at issue. 

2The date of October 9, 1986, which was typed on the affidavit of Esther Harris attached to the questionnaire, 
was crossed out and December 30, 1985 written over it. It is unknown who made this change or when it was made. 
Nonetheless, other evidence in the record supports the finding that Esther Harris executed the contract of sale in 
December 1985. 
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following explanation, in relevant part, was provided on an attachment sheet dated June 26, 

1989: 

"Information on file with this Department indicates the sale of 100% of the 
stock of Jackline Realty Corporation during the year 1986. Further, our records 
indicate that at the time of the transfer of stock by the four (4) stockholders, the 
corporation held an interest in New York real property (Castle Hill Ave. property). 

"Article 31-B of the Tax Law imposes a tax on the gain derived from a 
transfer of an interest in real property which is located in New York State where the 
consideration for such transfer is $1 million or more. 

"An 'acquisition of a controlling interest' in any entity with an interest in New 
York real property is a transfer of real property for purposes of Article 31-B. 

* * * 

"It has been determined that an acquisition of a controlling interest in an 
entity with an interest in New York real property occurred during 1986 with the 
four (4) stockholders selling their respective interests to the same purchaser. 

"Based on information contained in the file, we have determined total 
consideration, original purchase price and each stockholders [sic] percent of 
ownership interest in Jackline Realty Corp. 

* * * 

"Computations shown below indicate how we arrived at your proportionate
share of the Gains Tax liability: 

Consideration (total stock

purchase price plus mortgage

indebtedness)

Less: Original Purchase Price

(includes acquisition cost,

capital improvements, selling

expenses)

Gain

Tax at 10%

Tax Due


100% Interest 50% Interest 

$1,207,209.00 $610,000.00 

398,425.00  191,712.003 

808,784.00  418,288.00 
80,878.00  41,829.00 

$ 41,829.00" 

The Division then issued a Notice of Determination dated December 11, 1989 asserting 

tax due of $41,829.00, plus penalty and interest. The Notice of Determination referenced the 

3 

Petitioner's transferor questionnaire did not disclose the "purchase price paid to acquire real property."  Rather, the 
words "inherited in 1935-1936" with petitioner's initials next to them were written in line 4 of Schedule B which 
requests purchase price information. Lines 5, 6 and 7, which ask for "other acquisition costs," "cost of capital 
improvements to real property" and "allowable selling expenses," respectively, also were not filled in. 
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Statement of Proposed Audit Changes described above. 

Petitioner's father, Jackson (whose first name is not disclosed in the record), and his 

law partner, Klein (whose first name is also not disclosed), formed a real estate company known 

as Jackline Realty Corp. (apparently a word play on their surnames) several decades ago. 

Mr. Jackson's interest in the corporation eventually4 passed on to his daughter, Esther Harris. 

The elder Klein's 50% interest would eventually pass on to his son, Robert Klein, Mary 

von Euler and Michael Sanders.5  The transferee questionnaire dated May 31, 1988 filed by 

William G. Meyer, Jr., Harvey G. Wolfe and Bruce Yukelson disclosed the following 

information concerning their purchase of the stock of Jackline Realty Corp. from these four 

shareholders (although it is noted that Mr. Wolfe was not a purchaser of Mrs. Harris' shares): 

Number of  % of Consideration 
Seller  Date of Sale  Shares Ownership  Paid 

Esther Harris February 4, 1986  100  50%  $380,000.00 
Michael Sanders April 1986  16  8%  37,209.306 

Mary von Euler April 1986  10.75  5.375%  25,000.00 
Robert M. Klein October 9, 1986  73.25  36.625%  305,000.00 

4Although the transferor questionnaire filed by petitioner noted that she "inherited" her interest in the corporation 
in 1935-1936, Esther Harris testified that her father died in 1949. The record is not clear concerning the exact date 
on which petitioner acquired her 50% interest: 

Administrative Law Judge: "And 
you inherited your interest in the corporation in 
1935 . . . is that right?" 

Esther Harris: "Well, no. My 
father passed away in 1949 . . . . 

". . . Now it may have been in my 
name at that point [1935]. I usually did what I 
was advised to do unfortunately and I don't 
remember much about it. 1935. If it says so and 
I initialed it, it must be so." 

5According to Mary von Euler's affidavit dated November 28, 1987, Michael Sanders is her brother. Their 
relationship to the elder Klein is uncertain. 

6 

Consideration paid of $36,600.00, which was typed on the questionnaire, was crossed out and $37,209.30 written 
over it. 
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Totals:  200 100%  $747,209.307 

Esther Harris, a very credible witness,8 testified that she was, more or less, a bystander 

with regard to the operation of Jackline Realty Corp. In contrast, Robert Klein managed the 

property and received fees for his services, which appear to have caused considerable friction 

between petitioner, who felt the fees were too high, and Robert Klein. In fact, petitioner 

testified that she "tried for many years to get out of, get rid of my stock, to get out of the whole 

relationship."  In addition, the parties stipulated as follows: 

"Petitioner was looked upon as an intruder, a participant only through 
inheritance, and an annoyance. She had difficulty in obtaining information from 
Robert Klein in connection with her investment and was upset over the situation." 

Petitioner had informed her former attorney, Arthur Chodosh, on several occasions over 

the years that she "wanted out".  Mr. Chodosh responded that it was "impossible" because you 

"couldn't sell stock". But to petitioner's relief, Michael Block, her accountant since 1981, found 

someone to purchase her shares in Jackline Realty Corp. in late 1985. She accepted the fact that 

the selling price would be discounted because she did not own more than 50% of the shares, or 

7$747,209.30 plus $460,000.00, the amount remaining on the first mortgage held by Emigrant Savings Bank 
which encumbered the real property, totals $1,207,209.30 which corresponds (but for the cents) with the amount 
used by the Division to calculate tax due as noted above. 

8Petitioner's testimony was forthright and should be accorded substantial weight. The following exchange, where 
petitioner refused to be led by her own attorney, demonstrated her credibility: 

Attorney Oestreicher: "Do you recall who bought the stock 
from you?" 

Esther Harris:  "Well, it was -- I can't think of the name, I am 
sorry." 

Attorney Oestreicher: "Would it be Mr. Yukelson?" 

Esther Harris: "I don't think it was Mr. Yukelson himself.  I 
believe he was the attorney for -- maybe it was Mr. Yukelson." 

Attorney Oestreicher: "Does the name William G. Meyer 
mean anything to you?" 

Esther Harris: "Yes. That's -- I think -- I am sorry. My 
memory is not accurate in names.  I like to blame my age. I don't think that's always a 
good excuse." 
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a majority interest in the company.  Mr. Block explained the difficulty of selling petitioner's 

shares as follows: 

"I had often told her [petitioner] that it was a difficult sale to sell a less than 
controlling interest in a corporation. And whenever you sell stock in a corporation,
the new purchaser does not get a step up in [basis].  One of the advantages of real 
estate is the depreciation. If you buy stock in a corporation you don't get the extra 
depreciation . . . . So, I never gave it too much hope that we would ever find a
purchaser." 

The purchasers of petitioner's stock were Mr. Block's neighbor, a lawyer named Bruce 

Yukelson, and William G. Meyer, an individual who was brought into the transaction by 

Mr. Yukelson. Petitioner was represented by an attorney, Arthur Chodosh, in connection with 

the sale, who was paid a legal fee of $6,500.00. Mr. Block was paid a finder's fee of $19,000.00 

for bringing the parties together (5% of the selling price of $380,000.00). 

As noted above, Esther Harris sold her 50% interest in Jackline Realty Corp. on 

February 4, 1986. Approximately two months later, Michael Sanders and Mary von Euler sold 

their interests of 8% and 5.375%, respectively.  According to Mary von Euler's affidavit dated 

November 28, 1987, her sale to William G. Meyer, Bruce Yukelson and Harvey G. Wolfe (who 

was Mr. Yukelson's law partner) was made independently of petitioner's sale to Messrs. Meyer 

and Yukelson: 

"[The sale] was made to the transferees independently of the sale by any of 
the other stockholders of their interests in the corporation, and was not made by me 
pursuant to any plan, agreement or understanding, and without consultation with 
any other stockholder of the corporation except my brother, Michael Sanders." 

Arthur Chodosh, now deceased, and Robert Klein, who is also now deceased, filed 

affidavits noting that the sales of stock were made independently and were not pursuant to a 

plan to avoid tax.  Furthermore, the history of Mr. Klein's changing wills supports the finding 

that the individual shareholders acted independently (except for Mary von Euler and Michael 

Sanders who consulted each other) and for varying reasons in selling and that there was no plan 

to avoid the gains tax.  In particular, it is noted that Mr. Klein in his will dated April 24, 1986, 

made after petitioner's transfer of shares, bequeathed his interest in the realty company to 

Columbia College, Judith Nadelson and Cheri Jones. 
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The testimony of Judith Nadelson, the executor of Mr. Klein's will, also bolsters the 

finding that the sales of stock were made independently. Ms. Nadelson's psychological insight 

into Mr. Klein was of note: 

Attorney Oestreicher: "Did he [Robert Klein] ever talk to you about 
potential sale of his interest in Jackline?" 

Judith Nadelson: "No. He never had any intention of selling the property. 
This was the one thing that he had in his life was managing this property.  He really
until very near the end of his life had no intention of selling this property at all. 
And expressed that." 

Ms. Nadelson's testimony established Robert Klein's reason for selling his shares: the 

need to have liquid assets available to pay the medical bills he was incurring due to his 

declining health and around-the-clock nursing care. 

Petitioner did not become aware of the sale of Robert Klein's interest in Jackline Realty 

Corp. until after his death. 

As of April 30, 1985, Jackline Realty Corp. had cash on hand of $69,730.00. Petitioner 

was unable to obtain a copy of the income tax return of Jackline Realty Corp. for the fiscal year 

ending April 30, 1986. However, in an affidavit dated July 1, 1992, petitioner calculated the 

corporation's cash on hand as of the date of sale of her interest to be $31,362.50. This affidavit 

was submitted after the hearing, and the Division had no opportunity to question petitioner 

concerning the calculation, which was extremely complex. 

The parties entered into an undated stipulation, which was submitted by a letter dated 

August 21, 1992. Relevant portions have been incorporated into these Findings of Fact. 

OPINION 

The Administrative Law Judge determined that the standard for aggregating successive 

transfers should be applied to determine whether the instant acquisition of stock should be 

aggregated for purposes of the $1 million exemption of section 1443(1) of the Tax Law. In 

reaching this conclusion, the Administrative Law Judge rejected the Division's position that the 

intent of the sellers of the stock was irrelevant and that the intent of the purchasers of the stock 

was determinative. Applying his conclusion, the Administrative Law Judge held that the instant 

acquisition would only be subject to aggregation if it satisfied the so-called aggregation clause 
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of section 1440(7) of the Tax Law and that petitioner had a plan or agreement with the other 

sellers to sell her stock. The Administrative Law Judge ultimately concluded that petitioner 

established that her sale was independent and unrelated to the later sales by the other 

shareholders and, therefore, that the sales should not be aggregated and the $1 million 

exemption applied. 

On exception, the Division first challenges the Administrative Law Judge's conclusion 

that petitioner established that her sale of stock was independent of the other transferors' sales. 

The Division then asserts that the issue here is whether petitioner is entitled to the exemption of 

section 1443(1) of the Tax Law and, therefore, any ambiguities in the statute are to be construed 

against petitioner and that to prevail petitioner must establish that her interpretation of the 

statute is the only reasonable interpretation that can be drawn. The Division cites Matter of 

Cove Hollow Farm v. State of New York Tax Commn. (146 AD2d 49, 539 NYS2d 127, 129) 

and Matter of Sanjaylyn Co. v. State Tax Commn. (141 AD2d 916, 528 NYS2d 948, 950, 

appeal dismissed 72 NY2d 950, 533 NYS2d 55) for these propositions. The Division then 

argues that section 1440(7) of the Tax Law separately defines the acquisition of a controlling 

interest as a taxable transfer and that the aggregation clause of section 1440(7) does not apply to 

acquisitions of a controlling interest. The Division states that the regulations at 20 NYCRR 

590.44 and 590.45 set forth a unique set of rules which apply to and control the treatment of an 

acquisition of a controlling interest. Under these regulations, the Division argues, the instant 

acquisition was taxable because the transferees were acting in concert to acquire 100% of the 

stock for a consideration of more than $1 million. The Division then requests that the 

determination be set aside and the case remanded for a determination of issues II and III as 

stated in the Administrative Law Judge's determination. 

In response, petitioner first questions the Division's attack on the Administrative Law 

Judge's conclusion that petitioner established she had no plan with the other transferors to sell 

the stock. Petitioner states that this preoccupation with the credibility of the witnesses is 

inconsistent with the Division's position that the intent of the transferors is irrelevant in this 
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matter.  Petitioner then argues that the same standard must be applicable to determine when a 

taxable acquisition has occurred as when a taxable transfer has occurred and that standard is the 

aggregation clause of section 1440(7) of the Tax Law. Petitioner states that all of the cases 

imposing tax have required unity of action on the part of the transferors and that to hold 

otherwise will lead to absurd results, i.e., imposing the tax on the transferor based on the intent 

of the transferee. 

We reverse the determination of the Administrative Law Judge. 

At the time of this transaction, the first sentence of section 1440(7) of the Tax Law 

defined "transfer of real property" to mean: 

"the transfer or transfers of any interest in real property by an method, 
including but not limited to sale, exchange, assignment, surrender, 
mortgage foreclosure, transfer in lieu of foreclosure, option, trust
indenture, taking by eminent domain, conveyance upon liquidation or
by a receiver or acquisition of a controlling interest in any entity with 
an interest in real property." 

The structure of this sentence is significant because it switches from the term "transfer" to the 

term "acquisition" when describing a taxable entity transaction, i.e., a transaction involving an 

ownership interest in an entity that owns real property, rather than a direct ownership interest in 

real property (see, Matter of Bredero Vast Goed, N.V. v. Tax Commn., 146 AD2d 155, 539 

NYS2d 823, appeal dismissed 74 NY2d 791, 545 NYS2d 105). We agree with the Division 

that the use of the word "acquisition" rather than "transfer" reflects a legislative decision to 

impose tax in entity transactions based on the acts of the transferee or transferees rather than on 

the acts of the transferors. The significance of this word choice is emphasized by the fact that 

the model for the statewide gains tax, the repealed Article 31-A of the Tax Law, which imposed 

a gains tax in New York City (see, Matter of Old Farm Lake Co., Tax Appeals Tribunal, April 

2, 1992), imposed the tax on transfers of controlling interests (L 1981, ch 487). Thus, the 

Legislature, when enacting the statewide tax, made a decision not to follow the City model and, 

instead, decided to impose the State tax on the acquisition of a controlling interest. Further, in 

1989 the Legislature amended the State gains tax to include the transfer, as well as the 

acquisition of a controlling interest, in the definition of transfer of real property (L 1989, ch 61, 
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§ 193). The purpose of this amendment was to expand the imposition of the tax beyond the 

acquisition of a controlling interest to include transfers of controlling interests, so that 

syndications and the conversion of private corporations to public corporations would be subject 

to tax (Memorandum in Support of L 1989, ch 61, Bill Jacket at 39). 

To interpret the phrase "acquisition of a controlling interest," the Division has adopted the 

regulations at 20 NYCRR 590.44 and 590.45. Although these regulations do not, as noted by 

the Administrative Law Judge, contain an example exactly like the instant facts, the rule that the 

regulations state is clear -- in entity transactions the activities and intent of the transferee or 

transferees determine whether there is a taxable event, not those of the transferor or transferors. 

Thus, the regulations state: 

"in the case of a corporation which has an interest in real property, the 
acquisition of a controlling interest in the corporation occurs when a 
person or group of persons, acting in concert, acquires a total of 50 
percent or more of the voting stock in such corporation . . . . Because 
the statute looks to the acquisition of the controlling interest, it is the 
act of the transferee which triggers the tax" (20 NYCRR 590.44[a], 
emphasis added). 

We conclude that these regulations are a correct interpretation of section 1440(7) of the Tax 

Law because they are consistent with the Legislature's choice of the word "acquisition." 

In contrast, we do not see how the position urged by petitioner and adopted by the 

Administrative Law Judge, that the transferor's intent determines whether there has been a 

taxable entity transaction, can be harmonized with the term "acquisition," which obviously 

focuses on the acts of the transferee.  Further, petitioner's interpretation would drastically reduce 

the application of the tax, because an acquisition of a controlling interest would only be taxable 

if acquired from transferors who intended the transferee to acquire a controlling interest. Such a 

restricted application is inconsistent with the otherwise expansive definition of transfer of real 

property employed by the statute to maximize revenues (see, Matter of Bredero Vast Goed, 

N.V. v. Tax Commn., supra). 

With respect to petitioner's contention that the aggregation clause must be applied to 

determine whether a taxable acquisition has occurred, we agree with the Division that the so-
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called aggregation clause is not applicable. The aggregation clause is a separate sentence in the 

section 1440(7) definition of transfer of real property which expands upon the basic definition 

included in the first sentence of section 1440(7) by stating that the "[t]ransfer of real property 

shall also include partial or successive transfers" (see, Matter of Cove Hollow Farm v. State of 

New York Tax Commn., supra).  Petitioner's construction would turn the statutory scheme on 

its head by applying the aggregation clause as a limitation on the basic definition of transfer of 

real property.  Because we find the aggregation clause not applicable to determine whether a 

taxable acquisition has occurred, we also find the cases relied on by petitioner which interpret 

the meaning of the aggregation clause to be irrelevant to the matter before us. 

Based on the above, we conclude that the Division's regulations must be followed to 

determine whether the instant transaction was exempt under section 1443(6) of the Tax Law. 

As the record reveals no information about the intent of the transferees, we conclude that 

petitioner has not established that the transferees were not acting in concert in acquiring 100% 

of the stock (see, 20 NYCRR 590.44[a]). Therefore, the Division properly treated petitioner's 

sale as taxable and we remand this matter, as requested by the Division, for a determination on 

issues II and III, as these issues are stated in the beginning of this opinion. These issues were 

raised by the parties at the hearing before the Administrative Law Judge (Tr., p. 10, Exhibit 

"7"); therefore, no further evidence may be received by the Administrative Law Judge on 

remand. The Administrative Law Judge may, in his discretion, request the parties to file briefs 

on the issues. 

Given our disposition, we need not address the Division's challenges to the 

Administrative Law Judge's findings of fact with respect to the intent of the transferors. 

Accordingly it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of the Division of Taxation is granted; 

2. The determination of the Administrative Law Judge is reversed; and 
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3. The matter is remanded for a further determination by the Administrative Law Judge in 

accordance with this decision. 

DATED: 	Troy, New York 
December 30, 1993 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


