
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

JOHN J. MULLIN, OFFICER OF : 
NORTH AMERICAN TIRE CORP. 

: 
For Revision of a Determination or for Refund 
of Sales and Use Taxes under Articles 28 and 29 : 
of the Tax Law for the Period June 1, 1979 
through February 28, 1982. : DECISION 
________________________________________________ DTA Nos. 809366 

: & 809367 
In the Matter of the Petition 

: 
of 

: 
NORTH AMERICAN TIRE CORP. 

: 
For Revision of a Determination or for Refund 
of Sales and Use Taxes under Articles 28 and 29 : 
of the Tax Law for the Period June 1, 1979 
through February 28, 1982. : 
________________________________________________ 

Petitioners John J. Mullin, Officer of North American Tire Corp., 77 Huntington Road, 

Cold Spring Harbor, New York 11724 and North American Tire Corp., c/o John J. Mullin, 

Officer of North American Tire Corp., 77 Huntington Road, Cold Spring Harbor, New York 

11724, filed an exception to the order of the Administrative Law Judge, issued on 

September 30, 1993,1 denying petitioners' motion to vacate a stipulation for discontinuance of 

proceeding.  Petitioners appeared by Barry V. Pittman, Esq. The Division of Taxation appeared 

by William F. Collins, Esq. (Michael B. Infantino, Esq., of counsel). 

1The Administrative Law Judge's order was originally issued on September 30, 1993. However, the order was 
mailed to an incorrect address, returned to the Division of Tax Appeals and remailed to the correct address  on 
October 13, 1993. Therefore, petitioners had 30 days from October 13, 1993 within which to file their exception. 
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Petitioners submitted an attached rider to their exception.  The Division of Taxation filed 

a letter brief in response to petitioners' exception. Petitioners informed the Tax Appeals 

Tribunal that they would not be filing a reply brief on January 18, 1994, which date began the 

six-month period for the issuance of this decision. 

Commissioner Dugan delivered the decision of the Tax Appeals Tribunal. Commissioner 

Koenig concurs. 

ISSUE 

Whether petitioners have shown that the stipulation of discontinuance of the proceeding 

should be vacated. 

FINDINGS OF FACT 

We find the following facts. 

Petitioner, John J. Mullin ("petitioner"), appearing pro se, brought a motion dated June 

24, 1993 to vacate a stipulation for discontinuance of proceeding. Petitioner submitted a 

handwritten letter plus attachments, which were treated as a motion.2  The Division of Taxation 

filed no response to the motion. 

On June 3, 1992, petitioner executed a "Stipulation for Discontinuance of Proceeding" 

with reference to DTA # 809366 and # 809367, which provided as follows: 

"The above-entitled proceeding having been resolved, it is hereby stipulated and 
agreed by and between the parties herein that such proceeding be and the same is 
discontinued, with prejudice, and that the deficiency/determination or refund is 
recomputed as follows: 

Deficiency/determination or (refund) $32,143.02 
Interest  54,537.97 
Penalty  3,108.67" 

(Emphasis added.) 

2Petitioners submission requested relief concerning five different corporate taxpayers. North American Tire 
Corp. was the only corporate taxpayer that the Division of Tax Appeals has a record of receiving a petition from. 
Also mentioned in the submission was the individual petitioner's liability as a corporate officer. Therefore, this case 
involves John J. Mullin, as Officer of North American Tire Corp. (DTA #809366) and North American Tire Corp. 
(DTA #809367), and all references to petitioner in the Administrative Law Judge's findings of fact should be read to 
mean both petitioners. 
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Petitioner asserted that he executed this Stipulation for Discontinuance because his 

attorney pressured him to do so, and he lacked funds to continue to have an attorney represent 

him. He also asserted that he had resigned as an officer of the corporate petitioner as of May 

20, 1980 so that he could not be responsible for any taxes due after such date, and that he has 

uncovered additional information concerning payments of tax for which credit was not given by 

the Division. The stipulated amount of tax due of $32,143.02 represented a substantial decrease 

in the amount originally asserted as due of $206,208.80, as noted on a Division of Tax Appeals 

information sheet. 

OPINION 

The Administrative Law Judge determined that, although prepared on a Division of Tax 

Appeals ("DTA") form TA-30.2, one of three forms adopted by the Tax Appeals Tribunal to 

allow parties to notify the DTA of a decision to discontinue a proceeding (see, Matter of D&C 

Glass Corp., Tax Appeals Tribunal, June 11, 1992), the stipulation at issue was a written 

agreement of the nature described in Tax Law § 171(18).3  The Administrative Law Judge, 

citing Matter of Felix Indus. (Tax Appeals Tribunal, July 22, 1993), determined that petitioners 

did not meet the sole ground for setting aside such agreement, i.e., a showing of fraud, 

malfeasance, or misrepresentation of a material fact. 

3Tax Law § 171(18) provides as follows: 

"The commissioner of taxation and finance shall: 

* * * 

"Eighteenth. Have authority to enter into a written agreement with any person, relating to the liability of 
such person (or of the person for whom he acts) in respect of any tax or fee imposed by the tax law or by a 
law enacted pursuant to the authority of the tax law or article two-E of the general city law, which agreement 
shall be final and conclusive, and except upon a showing of fraud, malfeasance, or misrepresentation of a 
material fact: (a) the case shall not be reopened as to the matters agreed upon or the agreement modified, by 
any officer, employee, or agent of this state, and (b) in any suit, action, or proceeding, such agreement or any 
determination, assessment, collection, payment, cancellation, abatement, refund or credit made in accordance 
therewith, shall not be annulled, modified, set aside or disregarded"  (Tax Law § 171(18), emphasis added.) 
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On exception, petitioners assert that "this settlement was irrevocably tainted by . . . 

material misrepresentation or mistake of fact."  The core of petitioners' position is that the 

settlement figures do not allow for taxes paid by North American and that John J. Mullin was 

unaware of these payments because: 

"a federal bankruptcy trustee had seized all the corporate records and the 
same were never made available to him. One can assume the [Division] 
was aware of these payments at the time it negotiated a settlement with the 
Petitioner.  Whether it was the result of an oversight or a conscious 
decision to do so on the part of the [Division's] representative, it is clear 
the [Division] made a material misrepresentation to Petitioner since the 
settlement figures do not reflect a credit for the taxes that had already been 
paid" (Rider to petitioners' exception, p. 2). 

Petitioners appended to their notice of exception the notices of determination, their petition and 

the Division's answer in the underlying matter. 

On exception, the Division asserts that the Administrative Law Judge properly denied 

petitioners' notice to vacate. The Division asserts that petitioners are now attempting to expand 

the record by introducing the notices, their petition and the Division's answer in the underlying 

proceeding in violation of the regulations of this Tribunal (20 NYCRR 3000.11[e][1]). 

The Division further asserts: 

"[a]s the jurisdiction of the Tribunal and the Division of Tax 
Appeals does not extend to matters of the application of payments, (Tax 
Law, § 2006) pre-printed resolution forms furnished by the Division of 
Tax Appeals, including the 'Stipulation for Discontinuance of Proceeding' 
form (TA-30.2), do not provide a category of credit for payments made. 
As the Division of Taxation, (hereinafter, 'Division') may only lawfully
collect any tax, penalty and interest once, it is understood that in resolving 
any matter, the Division will credit a petitioner for any payments made. 
The stipulation fixes the amount due to the Division (or to a petitioner,
where a refund is indicated); it does not represent a record of payments to 
be applied to that amount. As payment has no bearing in determining the 
amount that the parties agree represent the resolved amount of tax, penalty 
and interest due, any alleged failure to advise Petitioner Mullin of amounts 
to be credited against the amount he has agreed to be due does not and 
cannot constitute a 'misrepresentation of a material fact' under section 171, 
paragraph 18 of the Tax Law. 

"Furthermore, Petitioner Mullin's contention that he was not an 
officer of the corporation is flatly contradicted by paragraph 3 of the 
Attached Statement to Item (6) of his own petition, which was improperly
attached to his Notice of Exception, (supra). 
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"Based upon this Tribunal's Decision in Felix Industries, (supra),
and upon the record in this matter, it is respectfully submitted that ALJ 
Barrie's Order should be affirmed in its entirety and the Notice of 
Exception should be dismissed" (Division's brief in opposition, pp. 2-3). 

We affirm the order of the Administrative Law Judge. 

We find nothing in the record4 before us which would cause us to modify or alter the 

Administrative Law Judge's order that petitioners failed to meet the statutory ground for setting 

aside the stipulation, i.e., by proving fraud, malfeasance, or misrepresentation of a material fact. 

As mentioned by the Division, DTA form TA-30.2 provides a space for tax due which is the tax 

liability stipulated to be due as compared to the tax liability asserted by the Division in its 

original notice (i.e., this amount is not intended to include, or exclude, the amount of any 

payments made). We would point out that petitioners were represented by counsel in this 

matter and entered into the stipulation to discontinue the proceeding with benefit of counsel. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of John J. Mullin, Officer of North American Tire Corp. and North 

American Tire Corp. is denied; 

2. The order of the Administrative Law Judge is affirmed; and 

4We disagree with the Administrative Law Judge and the Division that petitioners were required to resubmit with 
their motion copies of documents already part of the record in this case (i.e., the petition and any notices attached 
thereto, the answer, etc.) (SAPA § 302[1], 20 NYCRR 3000.13[a][1]). Neither the Administrative Law Judge or 
the Division have offered a legal rationale for why the execution of a Stipulation for Discontinuance of Proceeding 
would nullify the record of the proceedings made until that point. We can think of no rationale and in past decisions 
regarding reopening cases closed by withdrawals or settlements this was not an issue and all papers previously 
submitted were considered part of the record (see, Matter of Felix Indus., supra; Matter of D & C Glass Corp., 
supra). Having determined that the petition, answer and any attachments thereto are part of the record in this matter, 
there are no exhibits attached to the exception that could be considered new evidence. 



-6-

3. The motion of John J. Mullin, Officer of North American Tire Corp. and North 

American Tire Corp. to vacate a stipulation for discontinuance of proceeding is denied. 

DATED: 	Troy, New York 
June 9, 1994 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


