
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

SAMUEL WYMAN, JR. AND CAROLYN WYMAN : DECISION 
DTA No. 809078 

for Redetermination of a Deficiency or for Refund of : 
New York State and New York City Income Taxes 
under Article 22 of the Tax Law and the New York City  : 
Administrative Code for the Years 1984, 1985 and 1986. 
________________________________________________ 

The Division of Taxation filed an exception to the determination of the Administrative 

Law Judge issued on May 7, 1992 with respect to the petition of Samuel Wyman, Jr. and Carolyn 

Wyman, 35 Lamb Avenue, P.O. Box 1060, Quogue, New York 11959 for redetermination of a 

deficiency or for refund of New York State and New York City income taxes under Article 22 of 

the Tax Law and the New York City Administrative Code for the years 1984, 1985 and 1986. 

Petitioners appeared by Murphy, O'Connor & Co. (Thomas Horan, C.P.A.). The Division of 

Taxation appeared by William F. Collins, Esq. (Lawrence A. Newman, Esq., of counsel). 

The Division of Taxation filed a letter in support of its exception. Petitioners filed a letter 

brief in opposition. Oral argument was not requested. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUE 

Whether petitioner Samuel Wyman, Jr. properly allocated days worked outside of New 

York State on his 1984, 1985 and 1986 nonresident income tax returns. 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for finding of fact 

"9" which has been modified. The Administrative Law Judge's findings of fact and the modified 

finding of fact are set forth below. 

Petitioners, Samuel Wyman, Jr., and Carolyn Wyman, filed a joint New York State 

Nonresident Income Tax Return for the year 1984. The return included a New York City 

Nonresident Earnings Tax Return wherein petitioners reported that 52.2% of the wages received 

by Mr. Wyman were allocable to NewYork City. The same percentage was used to report the 

amount of wages and salary allocable to New York State. 

Petitioners filed a joint New York State Nonresident Income Tax Return for 1985 and 

included a New York City Nonresident Earnings Tax Return. On the latter return, Mr. Wyman 

reported that of the 236 days worked in the year, 119 days were worked in the City of New York. 

Petitioners used the ratio of days reported to be worked in and out of New York to calculate the 

amount of income subject to New York State and New York City income taxes. 

Petitioners filed joint New York State and New York City nonresident income tax returns 

for the year 1986. On the latter return, Mr. Wyman reported that of the 234 days worked in the 

year, 119 days were worked in the City of New York. The ratio of days reported to be worked in 

and out of New York was used to calculate the amount of wages and salary allocable to New 

York State and New York City. 

Each of the foregoing returns listed petitioners' address as being in New Jersey. 

In the course of an audit inquiry, the Division of Taxation (hereinafter the "Division") 

asked petitioners to prepare schedules for the years in issue showing the client's name and the 

nature of the business conducted outside of New York State. Petitioners responded with 

schedules for the years 1984, 1985 and 1986 which showed which days were spent at an office in 

New Jersey meeting with clients and prospective clients and which days were spent calling on 
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clients or prospective clients in New Jersey, Connecticut, Pennsylvania, North Carolina, South 

Carolina and Colorado. 

The Division issued two notices of deficiency to petitioners dated September 23, 1988. 

One notice asserted a deficiency of personal income tax for the years 1984 and 1985 in the 

amount of $17,291.57, plus penalty of $864.58 and interest of $4,316.77, for a total amount due 

of $22,472.92. The remaining notice asserted a deficiency of personal income tax for the year 

1986 in the amount of $11,042.83, plus penalty of $552.14 and interest of $1,012.27, for a total 

amount due of $12,607.24. 

The notices of deficiency were based on the Division's position that petitioners had not 

sufficiently substantiated the allocation of days worked out of state. 

Donaldson, Lufkin & Jenrette, Inc. ("DLJ") is an international banking and securities firm. 

According to the firm's brochure, its major businesses include "investment and merchant 

banking; public finance; institutional research, sales trading and arbitrage; correspondent 

services; and brokerage and asset management services."  DLJ maintains an office at, among 

other places, 140 Broadway, New York, New York. 

We modify finding of fact "9" of the Administrative Law Judge's determination to read as 

follows: 

In 1979, petitioner Samuel Wyman, Jr. was elected as vice-
president of DLJ's Investment Securities Group. As a vice-president 
and a registered securities salesman, Mr. Wyman sold various types of 
financial instruments including stocks, bonds, limited partnerships, tax
shelters and various money market instruments. Mr. Wyman served as 
a financial advisor and performed investment planning on behalf of his 
clients. He was compensated solely on a commission basis, i.e., upon
the volume of sales transacted by him. Petitioner did not supervise 
other sales staff.1 

1Finding of fact "9" of the Administrative Law Judge's determination read as follows: 

"In 1979, petitioner Samuel Wyman, Jr. was elected as vice-president of DLJ's 
Investment Securities Group. As a vice-president and a registered securities 
salesmen, Mr. Wyman sold various types of financial instruments including stocks, 

(continued...) 
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Mr. Wyman's territory was primarily New Jersey, Connecticut, New York and North 

Carolina. However, he could and did have accounts throughout the world. 

Mr. Wyman felt that face-to-face contact with his clients was very important in his 

business in order to introduce his firm and present what could be offered. Direct contact was 

also necessary to develop client trust. 

DLJ also strongly advised its brokers to meet with their individual clients. In furtherance 

of this approach, DLJ provided some of its more successful salesmen, such as Mr. Wyman, with 

an automobile. At the end of each year, Mr. Wyman advised DLJ of the number of business and 

personal miles traveled in the vehicle.  DLJ included the value of the benefit from the personal 

use of the automobile on Mr. Wyman's wage and tax statement. 

During the period in issue, Mr. Wyman sought to develop a client base in New Jersey in 

conjunction with a lawyer. It was thought that Mr. Wyman could attract clients by having an 

office in New Jersey adjacent to a law office, so that he would be in a position to develop a client 

base wherein he and the attorney could present a complete financial overview. It was also hoped 

that the New Jersey office would improve the client base, as well as provide a convenient 

location for clients to visit. After discussing the possibility of promoting business for DLJ, it was 

decided that Mr. Wyman should rent space from a law firm that worked closely with DLJ.  This 

led to Mr. Wyman developing a close working relationship with a Mr. Arthur Swenson, III. 

Eventually, Mr. Wyman and Mr. Swenson agreed that, since Mr. Wyman was spending so much 

time at Mr. Swenson's law firm, it would be to their mutual benefit for Mr. Wyman to sublet 

office space from Mr. Swenson in New Jersey. 

1(...continued) 
bonds, limited partnerships, tax shelters and various money market instruments. 
Mr. Wyman served as financial advisor and performed investment planning on 
behalf of his clients. He was compensated solely on a commission basis. 

We modified this fact to more fully reflect the record. 
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On January 15, 1985, Mr. Wyman entered into a lease for the rental of office space in 

Plainfield, New Jersey. The lease term commenced January 15, 1985 and continued through 

1986. A monthly payment of $225.00 was required by the lease. Mr. Swenson executed the 

lease on behalf of the landlord. 

Mr. Wyman estimated that he used his New Jersey office approximately 20% to 30% of his 

time. Most of the time he was meeting with clients at the clients' home or office.  One reason for 

not spending time in the New Jersey office was that Mr. Swenson's clients included a number of 

widows and widowers. Mr. Wyman spent a great deal of time at a location which was 

convenient to these clients. Further, these clients could not travel to New York City. 

The expenses for operating the telephone at the New Jersey office were billed directly to 

DLJ.  Mr. Wyman paid the rent for the office. 

At the hearing, Mr. Wyman estimated that he was absent from his office in New York City 

about 40% of the time.2 When he was in his New York City office, he made a practice of writing 

his appointments on a desk-size calendar. Usually, the calendar recorded the name of the client 

and, if Mr. Wyman was not going to be in the State of New York, it indicated the state he would 

be in. The calendar did not indicate the exact location of the meeting except when the meeting 

was scheduled to be held in the New Jersey office. Mr. Wyman used this desk calendar to advise 

his accountant how many days should be allocated to working in New York on his income tax 

returns. 

According to Mr. Wyman's desk calendar, he spent 58 days at his office in New Jersey in 

1985. His desk calendar shows that in 1986 he spent 30 days in his office in New Jersey. 

Mr. Wyman's calendar shows that when he was in the New Jersey office it was to meet with 

Mr. Swenson and/or a client. 

2According to petitioners' tax returns, Mr. Wyman spent approximately 50% of his time in New York City. 
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At one time DLJ considered and then rejected the idea of opening an office which sold 

securities in New Jersey. DLJ made this decision because it did not wish to create competitive 

problems for other portions of its business. 

During a previous audit of the years 1980 through 1982, an auditor advised petitioners that 

they were incorrectly allocating their income on 

the basis of volume of transactions. Petitioners and the auditor agreed that an allocation based on 

days worked in and out of New York should be used. 

OPINION 

The Administrative Law Judge found that petitioner Samuel Wyman, Jr.'s entire salary was 

determined solely by commissions earned. Based on this, the Administrative Law Judge 

concluded that 20 NYCRR former 131.17 was the applicable regulation for determining the 

amount of petitioners' income attributable to New York. Given the applicability of 20 NYCRR 

former 131.17, the Administrative Law Judge held that 20 NYCRR 131.18 was expressly 

inapplicable. Since the notices of deficiency were issued pursuant to 20 NYCRR former 131.18, 

the Administrative Law Judge cancelled the notices, concluding that they lacked a rational basis. 

On exception, the Division asserts that 20 NYCRR former 131.18 is applicable despite the 

fact that Mr. Wyman receives 100% of his salary through commissions. The basis for this 

position is that: petitioners filed a tax return allocating income by measuring the proportion of 

days worked within New York State; the filing of a return using this method constitutes a 

proposal of an alternative method of apportionment pursuant to 20 NYCRR former 132.23; the 

Tax Commissioner accepted the proposed method (pursuant to 20 NYCRR former 132.23) but 

requested substantiation of the days in/days out calculation; and the failure of petitioners to 

provide the requested substantiation resulted in the issuance of the notices of deficiency. 

Therefore, the Division asserts that the only issue to be resolved concerns the days in/days out 

question. 
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In response, petitioners request that the determination of the Administrative Law Judge be 

affirmed. Further, petitioners assert that they never acted to propose an alternative method of 

determining income allocable to New York State under 20 NYCRR former 131.23. Rather, 

petitioners state that, during a prior audit by the Division, an auditor of the Division informed 

petitioners and their accountant that the 100% commission method was incorrect and that the 

days in/days out method was to be used, and that this was the reason petitioners allocated the 

income in the manner set forth on the returns at issue. 

We affirm the Administrative Law Judge's application of 20 NYCRR former 131.17 and 

remand this matter for resolution of the factual issues. 

Tax Law former § 631(a), as relevant, provided that "[t]he New York taxable income of a 

nonresident individual shall be his New York adjusted gross income less his New York 

deduction and New York personal exemptions, as determined by this part."  Tax Law former 

§ 632(a), as relevant, provided that: 

"[t]he New York adjusted gross income of a nonresident individual shall be 
the sum of the net amount of items of income, gain, loss and deduction 
entered into his federal adjusted gross income . . . derived from or 
connected with New York sources . . . ." 

Tax Law § 697(a) authorizes the making of regulations to enforce Article 22 of the Tax 

Law, and led to the promulgation of 20 NYCRR former Part 131, the focus of the present 

controversy. 

The relevant portions of 20 NYCRR former 131 provide: 

"131.17 Earnings of salesmen. If the commissions for sales made or other 
compensation for services performed by a nonresident traveling salesman, 
agent or other employee depend directly upon the volume of business 
transacted by him, his items of gain, loss and deduction (other than
deductions entering into the New York itemized deduction) derived from or
connected with New York State sources include that proportion of the net
amount of such items attributable to such business which the volume of 
business transacted by him within New York State bears to the total volume 
of business transacted by him within and without New York State 
(emphasis added). 

* * * 
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"131.18 Earnings of nonresident employees and officers. (a) If a 
nonresident employee (including corporate officers, but excluding
employees provided for in section 131.17 of this Part) performs services for 
his employer both within and without New York State, his income derived 
from New York State sources includes that proportion of his total 
compensation for services rendered as an employee which the total number 
of working days employed within New York State bears to the total number 
of days employed both within and without New York State. The items of 
gain, loss and deduction (other than deductions entering into the New York 
itemized deduction) of the employee attributable to his employment, 
derived from or connected with New York State sources, are similarly
determined. However, any allowance claimed for days worked outside New 
York State must be based upon the performance of services which of
necessity, as distinguished from convenience, obligate the employee to out-
of-state duties in the service of his employer" (emphasis added). 

If credible, the testimony offered by Mr. Wyman and his accountant that Mr. Wyman was 

compensated solely on a commission basis upon the volume of sales made by him is sufficient to 

support the conclusion of the Administrative Law Judge. We reach this result because of the 

language in the regulations. 20 NYCRR former 131.18 expressly states that it is applicable to 

nonresident employees, "but exclud[es] employees provided for in section 131.17 of this Part." 

Therefore, either former section 131.17 or former section 131.18 is relevant, but not both; there 

is no overlap. This conclusion is consistent with the Division's application of these regulations in 

an advisory opinion (see, TSB-A-86-[6]-I).3 

As we stated in Matter of American Express Co. and Am. Express Intl. Banking Corp. 

(Tax Appeals Tribunal, April 23, 1992): 

3The advisory opinion involved the reverse of the facts in this case in that the compensation of the petitioner in 
the advisory opinion depended directly upon the volume of business transacted by other individuals. Thus, the 
opinion concluded that: 

"[i]nasmuch as Petitioner's compensation does not depend directly upon the volume 
of business transacted by him, the provisions of regulation section 137.17 do not 
apply for purposes of the allocation of Petitioner's compensation. Dalenz v. State 
Tax Commission, 9 A.D. 2d 599 (1959). 

"Petitioner's compensation must be allocated with reference to where he 
performed his services for his employer . . . . Petitioner is not allowed any option 
regarding the method of allocation of his income" (TSB-A-86-[6]-I, emphasis in 
original). 
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"the credibility of witnesses is a determination within the domain of the 
trier of facts, the person who has the opportunity to view the witnesses first 
hand and evaluate the relevance and truthfulness of their testimony" (see, 
Matter of Moss, Tax Appeals Tribunal, November 25, 1992; Matter of 
Jericho Delicatessen, Tax Appeals Tribunal, July 23, 1992; Matter of 
Spallina, Tax Appeals Tribunal, February 27, 1992; see also, Matter of 
Berenhaus v. Ward, 70 NY2d 436, 522 NYS2d 478). 

Although the Tribunal is not bound by an Administrative Law Judge's assessment (Tax Law 

§ 2000.6[7]; 20 NYCRR 3000.11[e][1]; Matter of Moss, supra; Matter of Jericho Delicatessen, 

supra; Matter of Spallina, supra; Matter of Small, Tax Appeals Tribunal, August 11, 1988; see, 

Matter of Stevens v. Axelrod, 162 AD2d 1025, 557 NYS2d 809), we find nothing in the record 

which would cause us to alter the Administrative Law Judge's finding that Mr. Wyman and his 

accountant were credible witnesses and that Mr. Wyman's compensation was only from 

commissions from sales made by him. Therefore, we agree with the Administrative Law Judge's 

determination that 20 NYCRR former 131.17 is the applicable regulation. 

The Division argues that 20 NYCRR former 131.17 is inapplicable based upon 20 

NYCRR former 131.23 which, in relevant part, provided: 

"131.23 Other methods of allocation. Sections 131.15 through 131.22 of 
this Part are designed to apportion and allocate to New York State, in a fair 
and equitable manner, a nonresident's items of income, gain, loss and 
deduction attributable to a business, trade, profession or occupation carried
on partly within and partly without New York State. Where the methods 
provided under those sections do not so allocate and apportion those items,
the Tax Commission may require a taxpayer to apportion and allocate those 
items under such method as it prescribes, as long as the prescribed method
results in a fair and equitable apportionment and allocation. A nonresident 
individual may submit an alternative method of apportionment and 
allocation with respect to items of income, gain, loss and deduction 
attributable to a business, trade, profession or occupation carried on partly
within and partly without New York State. The proposed method must be
fully explained in the taxpayer's New York State nonresident personal
income tax return. If the method proposed by the taxpayer is approved by
the Tax Commission, it may be used in lieu of the applicable method under
sections 131.15 through 131.22 of this Part." 

The Division asserts that petitioners' filing of a return using the days in/days out method to 

allocate a portion of its income to New York State sources constituted an "alternative method of 

apportionment," despite the fact that Mr. Wyman's income is based solely on commissions (20 
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NYCRR former 131.23). We disagree.  There is no evidence in the record that petitioners, in 

filing their returns, meant to submit "an alternative method of apportionment."  Petitioners' 

returns include worksheets which show the calculations used to develop the proportions 

employed, but these calculations are not consistent with, nor do they rise to the level of, a full 

explanation of the proposed method as required under 20 NYCRR former 131.23. The 

regulations appear to envision a complete description of how and why the proposed method is 

best suited for the specific situation. In contrast, petitioners' calculations simply put the words of 

20 NYCRR former 131.18 to numbers. 

Further, the Division's response to petitioners' filing, i.e., the denial of any allocation, does 

not appear to be the response to a taxpayer's proposal of an alternative method of allocation 

envisioned by the regulation. The availability of the opportunity for a taxpayer to propose an 

alternative method implies that an applicable method already exists, but that an alternative 

method better allocates income based on the facts of the taxpayer's situation. Thus, a challenge 

or rejection of the proposed alternative method should not result in the denial of any allocation; 

rather, it should trigger the re-examination of the initial, applicable method which the taxpayer 

tried to circumvent. That is not the situation presently before us. 

In our opinion, a more realistic interpretation of the history of this case is that petitioners 

filed pursuant to 20 NYCRR former 131.18 based upon the outcome of an audit performed on 

petitioners by the Division for years prior to those in question (the "prior audit") (Tr., pp. 13-14). 

The Division then conducted an audit for the years at issue based on this filing pursuant to former 

section 131.18, and requested substantiation for the days in and days out of New York. Notices 

of deficiency were issued because the Division found petitioners' substantiation of the days 

in/days out to be inadequate. 

It is unclear whether the auditor who conducted the prior audit made an error in requiring 

petitioners to file using the days in/days out method, or whether a valid factual basis existed 

which made the application of 20 NYCRR former 131.18 to petitioners' situation appropriate for 
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the earlier period. What is clear is that confusion by both parties regarding the applicable 

regulation has derailed any chance of a just result being achieved. The Administrative Law 

Judge attempted to correct this muddle and, based on the record before us, we agree with his 

determination that 20 NYCRR former 131.17 is the applicable regulation. 

However, given the confusion of both parties and the lack of detailed information 

regarding the prior audit, we do not feel it is appropriate to resolve this case in favor of one party 

or the other at this point in time. It is obvious that both parties have proceeded to this point in 

the controversy relying on inaccurate information; who made the first error is indeterminable and 

no longer relevant. What is important is that the applicable regulation has been identified and 

can now serve as the basis for further proceedings. Accordingly, we remand this case to the 

Administrative Law Judge for resolution of the factual issues based upon the application of 20 

NYCRR former 131.17. We direct the Administrative Law Judge to reopen the record including, 

if necessary, the conduct of a further hearing to obtain evidence as to the allocation of petitioners' 

income under 20 NYCRR former 131.17. 

We note that remand, while an available option (Tax Law § 2006[7]; see, 20 NYCRR 

3000.11[e][2]), is not invoked in a regular manner (Matter of Blake, Tax Appeals Tribunal, 

April 23, 1992). Rather, it is a procedure reserved for special circumstances (see, Matter of 

Burns, Tax Appeals Tribunal, August 27, 1992 [where the Administrative Law Judge's 

determination contained inconsistencies which prevented a full and fair review by the Tribunal, 

the case was remanded for the execution of a new determination]; Matter of Air Flex Custom 

Furniture, Tax Appeals Tribunal, September 12, 1991 [where conflicting evidence concerning 

jurisdiction was not addressed by the Administrative Law Judge, the case was remanded for 

resolution of the conflict]; Matter of Capital Dist. Better TV, Tax Appeals Tribunal, 

September 5, 1991 [where it was unclear whether the Administrative Law Judge's off-the-record 

comments may have influenced the taxpayers' decision to offer relevant evidence, the case was 

remanded to allow presentation of the evidence]; Matter of Jencon, Inc., Tax Appeals Tribunal, 
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December 20, 1990 [where a hearing was terminated prematurely, thereby preventing the 

taxpayer from offering jurisdictional evidence or evidence on the merits, the case was remanded 

to allow the introduction of such evidence]; Matter of Karolight, Ltd., Tax Appeals Tribunal, 

February 8, 1990 [where no evidence establishing jurisdiction was offered by either party, the 

case was remanded to allow the introduction of such evidence]; cf., Matter of Blake, supra; 

Matter of Shop Rite Wines & Liqs., Tax Appeals Tribunal, February 22, 1991; Matter of Oggi 

Rest., Tax Appeals Tribunal, November 30, 1990; see also, Matter of Schoonover, Tax Appeals 

Tribunal, August 15, 1991). We consider the present case to be in the nature of those cases 

which require remand because, given the focus of the initial hearing on 20 NYCRR former 

131.18, the parties did not have an opportunity to address the case in light of 20 NYCRR former 

131.17. 

We also find it necessary to note that the Administrative Law Judge's application of the 

appropriate regulation despite the failure of either party to raise it was proper. We base this 

conclusion on our decision in Matter of Chamberlin (Tax Appeals Tribunal, January 30, 1992). 

In Chamberlin, the Division failed to file a brief or offer any legal argument to the 

Administrative Law Judge to support its denial of a deduction. Because of this, the 

Administrative Law Judge cancelled that portion of the deficiency relating to the denied 

deduction, finding that the Division failed to offer any acceptable rationale for denying the 

deduction and, further, that it was inappropriate for an Administrative Law Judge to step out of 

the role of independent adjudicator and assume the role of litigant so as to develop the basis for 

the Division's denial. On exception (initiated by the Division), the Division again failed to put 

forth a legal argument. The Tribunal, though sympathetic to the Administrative Law Judge's 

actions, reversed the cancellation of the deficiency, stating that: 

"[a]lthough we are extremely troubled by [the Division's failure to present 
any legal argument in response to the taxpayer's proof], we do not believe 
that it would be appropriate, under existing procedure, to do as the
Administrative Law Judge did and refuse to formulate the arguments that 
respond to petitioner's factual claim" (Matter of Chamberlin, supra, p. 14). 
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Based on this, we find that in the present case it was proper for the Administrative Law Judge to 

introduce the applicable regulation notwithstanding the parties' failure to present it. This is not 

to say that Administrative Law Judges should be expected to assume the role of litigant; rather, 

it merely expresses the fact that Administrative Law Judges may look beyond the arguments 

presented (or not presented) by the parties to properly resolve the case before them. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that this case be remanded 

for further proceedings consistent with this decision. 

DATED: 	Troy, New York 
December 31, 1992 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 


