
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

ROBERT D. O'CONNOR : DECISION 
DTA No. 808868 

for Redetermination of a Deficiency or for 
Refund of Personal Income Tax under Article 22 

: 

of the Tax Law for the Years 1975 and 1976. : 
________________________________________________ 

Petitioner Robert D. O'Connor, 150-A Glenridge Road, Scotia, New York 12302, filed an 

exception to the determination of the Administrative Law Judge issued on July 29, 1993. 

Petitioner appeared by E. Guy Roemer, Esq. The Division of Taxation appeared by William F. 

Collins, Esq. (Lawrence A. Newman, Esq., of counsel). 

Petitioner filed a brief in support of his exception. The Division of Taxation filed a letter 

in lieu of a brief. Petitioner filed a letter on September 15, 1993 stating it would not be filing a 

reply brief. This date began the six-month period for the issuance of this decision. Petitioner's 

request for oral argument was denied. 

The Tax Appeals Tribunal renders the following decision per curiam. 

ISSUES 

I.  Whether the Division of Tax Appeals has jurisdiction to resolve a dispute between 

petitioner and the Division of Taxation regarding the alleged payment of an amount of tax 

admittedly due from petitioner. 

II.  If so, whether petitioner did, in fact, tender payment of the amount of personal income tax 

acknowledged by him to be due for the tax years 1975 and 1976. 
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FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge except for findings of 

fact ""4," "7" and "10" which have been modified. The Administrative Law Judge's findings of 

fact and the modified findings of fact are set forth below. 

Petitioner, Robert D. O'Connor, filed New York State personal income tax returns for the 

1975 and 1976 tax years but did not submit payments for the amount of tax shown to be due on 

such returns. The correctness of the amount of tax shown to be due on the returns is not 

disputed by either party. 

As a result of his failure to pay the amounts shown to be due on his 1975 and 1976 

returns, warrants were docketed against petitioner and his wife, Betsy O'Connor, in the Nassau 

County Clerk's office on December 21, 1976 in the amount of $11,068.67 and on July 31, 1978 

in the amount of $12,085.98. 

When petitioner sought to sell his home located at 146 Trinity Place, West Hempstead, he 

was advised that the warrants would have to be satisfied in order for the sale of his home to 

occur.  The attorney representing petitioner in the sale of his home was advised by a Tax 

Compliance Agent in the Division of Taxation's ("Division") Mineola office that the sum of 

$23,073.48 should be delivered to the individual representing the title company at the closing 

on the sale of petitioner's home, that the title company should then deliver such sum to the 

Division's Mineola office and that a satisfaction would then be issued for the two warrants at 

issue. 

We modify finding of fact "4" of the Administrative Law Judge's determination to read as 

follows: 
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Petitioner sold the Trinity Place property on June 8, 1979. At 
the closing on the real property, the following five checks, totalling
$23,073.48, were prepared to satisfy the warrants docketed against 
petitioner:  a check of Citibank payable to the State Tax Commission 
in the amount of $9,432.23; a certified check from A. Y. Haliasos (the 
purchaser) in the amount of $6,800.00 drawn on an unknown bank 
payable to the purchaser, endorsed over to the State Tax Commission; 
two secretary's checks of the Long Island Trust Company, one in the 
amount of $4,000.00 and one in the amount of $2,000.00, payable to 
the order of John Amrod (petitioner's attorney at the closing), endorsed 
over to the State Tax Commission; and a money order of 
Manufacturers Hanover Bank payable to the order of the State Tax 
Commission for $841.25. The five checks were entrusted to the 
custody of Al Gorman, a representative of American Title Company, 
for delivery to the Division to satisfy the two outstanding warrants.1 

Petitioner called as a witness Patricia Hutton, who was the bookkeeper and cashier for the 

American Title Company on June 8, 1979. She testified that she had spoken to an individual 

named John Schipisch at the Mineola office of the Division to verify the amount owed by Mr. 

O'Connor pursuant to the warrants. Ms. Hutton testified that she received the five checks from 

Mr. Gorman and handed them in an envelope with the notations "State Tax Commission" and 

"John Schipisch" written on the outside to Albert Vispoli, the manager of the office, for hand 

delivery to the Division's Mineola office. 

Petitioner called as a witness Albert A. Vispoli, who was the manager of the American 

Title Company office at the time in question. Mr. Vispoli testified that he received the envelope 

in question from Ms. Hutton and delivered it as requested to the Division's office.  He testified 

that he handed the envelope to the receptionist but he did not know her name and did not obtain 

a receipt for the checks from her. 

1 

The Administrative Law Judge's finding of fact "4" read as follows: 

"Petitioner sold the Trinity Place property on June 8, 1979 and endorsed over to 
the order of the New York State Tax Commission five checks totalling $23,073.48. 
These five checks were entrusted to the custody of Al Gorman, a representative of 
American Title Company, for delivery to the Division to satisfy the two outstanding 
warrants. 

We modified this fact to reflect the record in greater detail. 
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We modify finding of fact "7" of the Administrative Law Judge's determination to read as 

follows: 

The Division introduced into the record internal memoranda which 
indicate that John Schipisch was not officially assigned to the Mineola 
office as manager of Tax Compliance until October 1, 1981, that
Leonard Salis was the manager of the Mineola office in June of 1979 
and that John Schipisch was manager of the Bronx office in June of 
1979. 

One of the Division's internal memoranda was prepared by Timothy
K. Ball, an employee of the Division, who testified that he was able to 
obtain information on the official assignment of Mr. Schipisch in 1979 
by requesting the personnel file of Mr. Schipisch from the Personnel
Bureau of the Division. Because Mr. Schipisch was not employed by
the Division at the time of Mr. Ball's request, the Personnel Bureau 
obtained the Schipisch file from the Record Center which Mr. Ball 
believed serves all State agencies. Mr. Ball also testified that he had 
reviewed the personnel file of Mr. Schipisch prior to the retirement of 
Mr. Schipisch and at that time the file included documents back to 
1959, recording Mr. Schipisch's first appointment to the Division.
Mr. Ball stated that he did not know how long the State retained 
personnel records, but that his educated guess was twenty years. 

Petitioner made a Freedom of Information request, through letters 
dated June 26, 1991 and October 8, 1991, requesting "copies of the 
personnel records of one Thomas Crosby, an employee of the 
Department at the Mineola office during the above-mentioned time 
period, including any work-performance memos concerning
Mr. Crosby's employment capabilities, and all memoranda or other 
documentation relating to the trustworthiness of said employee" 
(Exhibit 2). Petitioner also requested the "names of all of the 
'supervisors' of the Mineola office who may have had supervisory
control over one Thomas Crosby (i.e., during the period of 1974
through 1977)" (Exhibit 4). 

Thomas Crosby was a Division employee who had been in charge 
of collecting on the warrant against petitioner, prior to the sale of the 
Trinity Place property.  Thomas Crosby gave petitioner's attorney, John 
Amrod, the name of Mr. Schipisch as the Division employee to call to 
confirm the amount necessary to satisfy the warrant and as the person
who would make the arrangements to release the lien. 

In the same Freedom of Information request, petitioner asked for 
"the record-keeping procedures available at the Mineola office during
the tax years 1975 and 1976, including format for keeping records" and 
"a copy of the Department's records indicating its receipts at the 
Mineola office for 'over the counter' payments received by it during the 
above-mentioned period" (Exhibit 2). 

Petitioner received no records from the Division in response to this 
request and was informed that: "[s]earches by our Tax Compliance 
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Division and our Human Resource Office were unable to locate any of 
the material you requested in your letters of June 26 and October 8" 
(Exhibit 3). Specifically, petitioner was advised that "Mr. Crosby's 
personnel file would not be releasable whereas his roster card would 
be, but since neither are still maintained by us their availability is 
moot" (Exhibit 3). 

In this proceeding, the Division has not explained why it could 
access personnel records relating to the official location of Mr. 
Schipisch, but could not access similar records with respect to Mr.
Crosby, including the names of Mr. Crosby's supervisors.2 

Subsequent to the closing, petitioner moved to Pennsylvania.  Upon his return to New 

York State in November of 1984, petitioner became aware that the two warrants at issue had 

never been satisfied and that the Division was continuing in its efforts to collect on them. 

Petitioner, through his attorneys, attempted to convince the Division that he had already paid the 

amount of tax due in June of 1979. The Division indicated that it had no record of such 

payments. Petitioner next filed a Form IT-113X (Claim for Credit or Refund of Personal 

Income Tax) dated May 15, 1990 and received by the Division on June 1, 1990 in an effort to 

have the payments in question credited to his account. By a letter dated June 25, 1990, the 

Division denied petitioner's claim. The Division's letter also indicated that if petitioner 

disagreed with with the denial of his claim, he could request a conciliation conference with the 

Bureau of Conciliation and Mediation Services or petition for a hearing with the Division of 

Tax Appeals within two years of the date of the letter. 

Petitioner then filed a petition dated October 26, 1990 and received by the Division of 

Tax Appeals on October 31, 1990 seeking review of the denial of his claim for credit for the 

amount of taxes asserted to have been already paid. 

We modify finding of fact "10" of the Administrative Law Judge's determination to read 

as follows: 

In 1990, petitioner contacted the New York State Comptroller's 
Bureau of Unclaimed Funds to determine whether the funds relating to 
the five checks had escheated to the State of New York. As a result of 
this inquiry, petitioner was credited by the Division with a payment of 

2 

We modified the Administrative Law Judge's finding of fact "7" by adding the second through sixth paragraphs. 
We made this modification to reflect the record in more detail. 
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$9,432.23 on April 20, 1990, representing the funds of the Citibank 
check. The Division applied this payment as if it had been received on 
June 8, 1979. At the hearing, an employee of the Bureau of Unclaimed 
Funds testified that the Manufacturers Hanover check in the amount of 
$841.24 had been definitely identified in the Comptroller's account and 
that the two Long Island Trust checks totalling $6,000.00 had been 
tentatively identified. The Administrative Law Judge left the record 
open to allow petitioner to continue working with the Bureau of 
Unclaimed Funds to claim the funds relating to these checks and have 
them credited against his tax liability.  Ultimately, petitioner achieved 
this goal and submitted the proof to the Administrative Law Judge. 

Petitioner was not able to identify the Haliasos check of 
$6,800.00 as an unclaimed fund in the Comptroller's office because 
petitioner was not able to determine the bank that issued the certified 
check and this information was necessary to trace the funds in the 
Comptroller's office.3 

OPINION 

The Administrative Law Judge held that Article 22 of the Tax Law controlled whether 

petitioner had a right to a hearing and that Article 22 allowed a hearing only to protest a Notice 

of Deficiency or the denial of a refund, but did not provide a right to hearing in this instance, 

i.e., where the taxpayer sought the proper crediting of payments. The Administrative Law 

Judge also held that to be timely a claim for a credit or refund had to be filed, pursuant to 

section 687(a) of the Tax Law, within three years from the time the return was filed or two years 

from the time the tax was paid, whichever period expires later.  If, as petitioner asserts, the tax 

at issue was paid on June 8, 1979 for returns filed in 1976 and 1977, the Administrative Law 

Judge opined that a claim for a refund or credit was not timely. 

3 

The Administrative Law Judge's finding of fact "10" read as follows: 

"Four of the five checks in question were clearly never cashed by the Division. 
The New York State Comptroller's Bureau of Unclaimed Funds determined that the 
funds from the four uncashed checks (in the aggregate amount of $16,273.58) had 
eventually escheated to the State of New York. After petitioner was able to establish 
entitlement to the funds, the State Comptroller's office transferred the funds to the 
Division in partial payment of petitioner's tax liability. The fifth check remains 
unaccounted for to date. However, it is reasonable to infer that its fate was the same 
as the other four." 

We modified this finding of fact to reveal more details of the record. 
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The Administrative Law Judge also determined that petitioner had not relied to his 

detriment on the Division's letter of June 25, 1990 and for this reason rejected petitioner's 

estoppel argument. 

Section 2006(4) of the Tax Law provides that the Tribunal shall have the power and duty: 

"[t]o provide a hearing as a matter of right, to any petitioner upon 
such petitioner's request, pursuant to such rules, regulations, forms and 
instructions as the tribunal may prescribe, unless a right to such a 
hearing is specifically provided for, modified or denied by another 
provision of this chapter. Where such a request is made by a person
seeking review of taxes determined or claimed to be due under this 
chapter, the liability of such person shall become finally and 
irrevocably fixed, unless such person, with ninety days from the time 
such liability is assessed, shall petition the division of tax appeals for a 
hearing to review such liability." 

On exception, petitioner argues that this provision of our enabling legislation guarantees 

him a right to a hearing to obtain the proper crediting of tax payments. The heart of petitioner's 

contention is that section 2006(4) guarantees him a right to a hearing "unless specifically 

provided for, modified or denied by another provision of this chapter." Because no other 

provision of the Tax Law addresses the right to a hearing where the application of payments is 

at issue, petitioner contends that he is entitled to a hearing by section 2006(4). Petitioner states 

that the Administrative Law Judge erred in concluding that the failure of Article 22 to address 

hearing rights in this instance acted to divest the hearing right granted by section 2006(4) of the 

Tax Law. Petitioner also argues that section 2000 of the Tax Law supports his conclusion 

because it states the Division of Tax Appeals' purpose is to provide the public with a just system 

of resolving controversies, and that the term "controversy" is much broader than the protest of a 

notice of deficiency or the denial of a refund claim. Petitioner also notes that section 2000 

repeats the guarantee of section 2006(4) by stating that the Division of Tax Appeals shall 

provide "hearings as prescribed pursuant to this chapter or as a matter of right where the right to 

a hearing is not specifically provided for, modified or denied by another provision of this 

chapter . . . ." 

Petitioner's challenge to the Administrative Law Judge's determination is directed 

primarily at the Administrative Law Judge's interpretation of section 2006(4). The Division in 
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its letter brief does not respond to petitioner's interpretation of section 2006(4), nor in any way 

address the meaning of this section. Instead, the Division's entire response to petitioner's brief 

on exception is as follows: 

"Receipt of the petitioner's Exception dated August 18, 1993, and 
accompanying brief is acknowledged. 

"The Division of Taxation adopts as its own, the reasoning and 
conclusions of the Hon. Andrew F. Marchese, Chief Administrative 
Law Judge, contained in his determination dated July 29, 1993. 

"The Division of Taxation offers the content and language of the 
aforesaid Determination in lieu of a formal brief in response to the
Exception filed by the petitioner. 

"The Division of Taxation respectfully requests that the petition and 
exception be dismissed" (Division's letter on exception). 

Thus, the Division has completely failed to respond to the arguments made by petitioner 

on exception.4 

Although we are no doubt handicapped in our evaluation of this issue by the Division's 

failure to state a response to it, we find petitioner's argument compelling.  In fact, we can think 

of no meaning for the first sentence of section 2006(4) except that offered by petitioner, i.e., that 

a right to a hearing is provided by section 2006(4) precisely because the manner of protesting 

the application of payments is not addressed elsewhere in the Tax Law. On this basis, the law 

underlying our decision in Matter of Dreisinger (Tax Appeals Tribunal, July 20, 1989) is 

significantly different.  In Dreisinger, a provision in Article 22, section 685(l), specifically 

addressed the hearing rights applicable in that case (the right to protest penalties imposed under 

section 685(a)(1) and (2) of the Tax Law before the penalties were paid) and that provision 

4The Division also failed to respond to petitioner's argument when made to the Administrative Law Judge. At 
that level, the Division stated: 

"[t]he Division of Tax Appeals is empowered by statute to grant a formal hearing as 
to the correctness of a notice of deficiency. The statute does not grant the Division 
of Tax Appeals authority to determine the proper application of payments made on 
account. The appropriate remedy is under Article 78 of the CPLR. (Tax Law Art. 
40, Sec. 2000, 2006[4])" (Division's brief at hearing, p. 2). 

Thus, the Division succinctly stated the conclusions it sought, but it did not address the issue raised, i.e., what does 
the first sentence of section 2006(4) mean? 
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denied the taxpayer a right to a hearing.  We concluded that the petitioner in Dreisinger was not 

entitled to a hearing under section 2006(4) because section 685(l) "specifically provided for, 

modified or denied" (Tax Law § 2006[4]) the taxpayer's right to a hearing.  Although the 

Division believes that section 2006(4) does not provide this petitioner with a hearing, the 

Division has not pointed to any provision like section 685(l) that specifically addresses the 

instant situation. 

With respect to whether petitioner's claim is time barred by section 687(a), we believe it 

is determinative that petitioner is only seeking to obtain the application of tax he claims to have 

paid. Petitioner is not asserting that he has made an overpayment of tax.  Therefore, we 

conclude, contrary to the Administrative Law Judge, that the period of limitations imposed by 

section 687(a) does not bar petitioner's claim as that period applies to a credit for an 

overpayment of tax. 

Finally, the Division has not advanced any policy reasons to support denying petitioner a 

hearing on this matter and we can think of none. We can see no reason why the instant 

controversy is better resolved in the first instance before a court rather than before the Division 

of Tax Appeals. 

Turning to the merits of the case, we conclude that petitioner established that he paid the 

$23,073.48 on June 8, 1979 to the Division by delivering the five checks to the Division's 

Mineola office.  Through the lengthy, detailed testimony of petitioner, the attorney who 

represented petitioner at the 1979 real estate closing, and of three individuals who were 

associated with the title insurance company, petitioner established that these checks were made 

payable to the order of the State Tax Commission and described the chain of custody over the 

checks from the closing, to the title insurance office, until their delivery to the office of the State 

Tax Commission in Mineola. 

This testimony was not controverted by the Division in any way.  The Division attempted 

to impugn this testimony by establishing that Mr. Schipisch was not officially assigned to the 

Mineola office until October 1, 1981.  This evidence contradicts the testimony of Patricia 
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Hutton that she spoke with Mr. Schipisch at the Mineola office to verify the amount necessary 

to satisfy the warrants; however, we find the contradiction inconsequential. Given that the 

Division does not dispute that Patricia Hutton obtained the correct payoff amount from a 

Division employee on the telephone and does not deny that Mr. Schipisch was an employee of 

the Division, we fail to see how whether Mr. Schipisch was officially assigned to Mineola at the 

time in question impairs the credibility of the relevant and essential elements of the testimony of 

petitioners' witnesses, i.e., that five checks, which totalled $23,073.48, were delivered to the 

offices of the State Tax Commission in Mineola on June 8, 1979. This testimony is 

corroborated by the very important fact that four of the five checks as described by the 

witnesses were ultimately identified as items in the Comptroller's Bureau of Unclaimed Funds. 

In our view, the weight of petitioner's evidence as to the delivery of the checks to the 

State Tax Commission exceeds that offered by the taxpayer in Matter of Mutual Life Ins. Co. of 

New York v. New York State Tax Commn. (142 AD2d 41, 534 NYS2d 565) to establish 

mailing of a check. In Mutual Life, the Court concluded that the compelling evidence offered 

by the taxpayer required the Division "to produce some evidence of its procedures when 

receiving returns and checks or that it had conducted at least a cursory review of its files for the 

check [citation omitted]" (Matter of Mutual Life Ins. Co. of New York v. New York State Tax 

Commn., supra, 534 NYS2d 565, 567). Applying this principle here, we conclude that the 

evidence introduced by petitioner required the Division to respond with evidence as to its 

method of receiving and processing tax payments in the Mineola office in 1979. The purpose of 

this evidence would be to rebut petitioner's evidence by at least raising the inference that if 

petitioner had delivered the checks as claimed the Division had a means of receiving and 

processing them that would have ensured that the payment would have been properly credited to 

petitioner.  The Division offered no evidence as to these procedures.5  Because the Division 

5Petitioner attempted to obtain information on the record keeping procedures in the Mineola office during 1975 
and 1976, as well as copies of the records evidencing the receipt of over-the-counter payments made at the Mineola 
office, through his Freedom of Information request directed to the Division. The Division's response was that they 
had no record keeping procedures from that period, nor a record system that would identify payments made in the 
Mineola office (Exhibit "3"). 
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failed to respond to petitioner's compelling evidence, we conclude that petitioner has 

established payment of the entire $23,073.48 on June 8, 1979 and is entitled to be credited with 

payment as of such date. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Robert D. O'Connor is granted; 

2. The determination of the Administrative Law Judge is reversed; and 

3. The petition of Robert D. O'Connor is granted. 

DATED: 	Troy, New York 
February 24, 1994 

/s/John P. Dugan 
John P. Dugan 

President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


