
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

INTERNATIONAL PETROLEUM TRADERS, INC. : DECISION 
DTA No. 808564 

for Revision of a Determination or for Refund of Motor : 
Fuel Tax under Article 12-A and Sales and Use Taxes 
under Articles 28 and 29 of the Tax Law for the Period : 
December 1, 1988 through January 31, 1989. 
________________________________________________: 

Petitioner International Petroleum Traders, Inc., 3849 Route 31, P. O. Box 414, Palmyra, 

New York 14522, filed an exception to the determination of the Administrative Law Judge 

issued on May 7, 1992. Petitioner also filed an exception to the order of the Administrative 

Law Judge issued on December 17, 1992. Petitioner appeared by Levine & Robinson, P.C. 

(Kenneth L. Robinson, Esq., of counsel) and Carl S. Levine & Associates, P.C. (Carl S. Levine, 

Esq., of counsel). The Division of Taxation appeared by William F. Collins, Esq. (Donald C. 

DeWitt, Esq., of counsel). 

Both parties filed briefs on exception. Oral argument was heard on October 14, 1993, 

which date began the six-month period for the issuance of this decision. 

Commissioner Dugan delivered the decision of the Tax Appeals Tribunal. Commissioner 

Koenig concurs. 

ISSUES 

I.  Whether the Administrative Law Judge properly denied petitioner's motion to reopen 

the record at hearing. 

II.  Whether the Division of Taxation properly denied petitioner's application for refund 

of sales and motor fuel taxes. 

MOTION TO REOPEN 

We deal first with petitioner's exception to the December 17, 1992 order of the 
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Administrative Law Judge denying petitioner's motion to reopen the record at hearing. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge in his December 17, 

1992 order. These facts are set forth below. 

On May 21, 1991, a hearing in the instant matter was held before Thomas C. Sacca, 

Administrative Law Judge, at the offices of the Division of Tax Appeals, Troy, New York. 

Petitioner appeared at said hearing and was represented by Kenneth L. Robinson, Esq. The 

Division of Taxation ("Division") was represented by Peter J. Martinelli, Esq. and Donald C. 

DeWitt, Esq. 

The issue of the hearing was whether petitioner was entitled to a refund of motor fuel tax 

and sales and use taxes pursuant to Tax Law §§ 289-c(8) and 1120(e). The refund claim was 

based upon transactions in which petitioner transferred motor fuel to a purchaser in New York 

State which then exported the product to Ontario, Canada. 

During the course of the hearing petitioner introduced into the record of this matter 

documents relating to the importation into Canada of some of the product purchased. It was 

petitioner's position that these documents established that all the motor fuel at issue was 

exported from New York to Ontario and that the proper amount of duty was paid. Petitioner 

made the same allegation in reference to these documents in its Request for Conciliation 

Conference filed on August 21, 1989 and in its petition filed on August 20, 1990. However, 

these documents related only to 8,503 gallons of the total of 551,763 gallons of motor fuel at 

issue in this matter. 

At the close of the hearing the following exchange occurred between the Administrative 

Law Judge and the parties' representatives: 

"MR. SACCA: I also want to remind the parties that once I close the record, I will accept 

no other evidence.... Does either side have anything they wish to add? 

"MR. MARTINELLI: Nothing at this time. 
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"MR. ROBINSON: No. 

"MR. SACCA: Then this record is closed." 

On May 7, 1992, a determination was issued wherein the Administrative Law Judge 

found that petitioner was entitled to a refund or credit on 8,503 gallons of motor fuel sold 

because petitioner had established that this amount of product had been immediately exported 

to an identified facility in Canada with the authorization of appropriate Canadian customs 

agencies. As to the remaining gallons of motor fuel sold, the Administrative Law Judge found 

that there was no documentation in the record which established that these gallons were 

exported into an identified facility in Ontario, Canada with the express knowledge of the 

Canadian authorities. 

In his affidavit in support of the motion, Mr. Robinson made the following assertions: 

"19. At the time of the May 21, 1991 evidentiary hearing, IPT could not 
obtain from its customer or other source the same Canadian customs documents for 
the transactions at issue that IPT had secured for a prior Golden State transaction.
(Administrative Law Judge Findings of Fact No. '4') 

"20. As a result of IPT's continued investigation, it appears likely that IPT 
should be able to obtain the documentation that, had it been available on May 21, 
1991, would have entitled IPT to the sought-after refunds. 

"21. Petitioner now moves, pursuant to 20 N.Y.C.R.R. § 3000.5(a) and
CPLR §§ 2221 and 5015(a)(2), to have the Tax Appeals Tribunal reopen the
evidentiary hearing in this matter based upon newly-discovered evidence of 
Petitioner's Canadian customs invoices relating to the sale of motor fuel sold and 
exported during the relevant period, December, 1988 and January, 1989. 

"22. In regard to Petitioner's first request, IPT has determined that the 
Canadian customs invoices relating to the motor fuel sold and exported during the 
relevant period by Golden State may now be available and would have a profound
effect on the outcome of this case. 

"23. The documents should be available from the Provincial Government of 
Ontario and through discovery of Golden State. 

"24. The Department itself has laid the foundation for the relevancy of the 
Canadian customs invoices and receipts during the relevant period. These 
documents establish the number of gallons of motor fuel sold by IPT to Golden 
State in December, 1988 and January, 1989, then transported into Fort Erie,
Ontario, Canada, to an identified facility. Further, these documents show 
authorization of applicable Canadian Customs agencies after the appropriate sales 
and excise taxes were paid. (See Administrative Law Judge's Determination, p. 5, 
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dated May 7, 1992). 

"25. These documents, coupled with the state of events surrounding the 
relevant transactions, clearly establish that IPT fully satisfied the requirements of 
Tax Law §§ 1120(e) and 289-c(8) by selling motor fuel to a purchaser licensed or 
registered by the taxing authorities of Pennsylvania as a distributor or dealer of 
motor fuel and which motor fuel was immediately exported to an identified facility
in the Province of Ontario. 

"26. The purpose of §§ 289-c(8) and 1120(e) is to ensure that the motor fuel 
is actually exported from New York State and sold in the destination place. This 
goal was accomplished. The Law Bureau admitted that all motor fuel sold by IPT 
to Golden State was exported to Ontario, Canada. The unrebutted testimony on the 
record as well as the Canadian Customs invoices and receipts will show that all 
motor fuel at issue went to an identified facility in Ontario. 

"27. Accordingly, IPT would have fully satisfied the requirements of Tax
Law §§ 1120(e) and 289-c(8), as evidenced by the Canadian Customs invoices and 
receipts. 

"28. Thus, pursuant to §5015 of the CPLR, these newly discovered 
documents, which were not discovered in time to move for a new trial under CPLR 
§ 4404, should relieve Petitioner from the Administrative Law Judge's decision as 
their existence would have produced a different result at trial. 

"29. Second, Petitioner requests that the Tax Appeals Tribunal rehear
Petitioner's claim based upon new and controlling case law which permits a seller
for export to obtain from the purchaser properly completed export certificates after 
the time of delivery of the motor fuel. In the Matter of Ashland Oil, Inc., DTA No. 
807583, dated February 27, 1992. 

"30. Pursuant to Ashland Oil, "it is inappropriate to determine taxability
based solely upon whether proper documentation was produced at the time of the 
transaction" Id at p. 6. Rather, the Petitioner is entitled to establish the 
nontaxability of a transaction at a Division of Tax Appeals hearing. 

"31. The Department, under the guidelines of Ashland Oil, is compelled to 
concern itself with, in essence, substance over form. Where the record clearly
demonstrates that the transactions at issue qualify for tax-free status, it is improper 
to deny a refund so long as export status is verified, the purpose of the rules has
been fulfilled. 

"32. This result is consistent with the evidentiary requirements contained
within Tax Law §§ 289-c(8) and 1120(e). 

"33. Ashland Oil also held that there is no requirement that the export
documentation be obtained prior to or at the time of delivery of the motor fuel. 
Petitioner should be permitted to obtain properly completed export documents after
the time of delivery of the motor fuel to establish its claim for a refund of the taxes 
paid. 

"34. This documentation would, ensure 'that claimed tax-free sales do, in 
fact, qualify as such'.  Ashland Oil, p. 6." 
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The Canadian customs invoices were not made a part of petitioner's motion to reopen. 

No evidence was presented regarding why such invoices were undiscovered or 

unavailable at the time of the May 21, 1991 hearing. 

OPINION 

The Administrative Law Judge, relying on our decision in Matter of Jenkins Covington 

(Tax Appeals Tribunal, November 21, 1991) for guidance, denied petitioner's motion, because 

petitioner failed to show that the Canadian customs invoices (referred to by petitioner in its 

affidavit supporting the motion to reopen but not made a part of such motion) would have 

changed the result of the hearing and no evidence was presented regarding why such invoices 

were undiscovered or unavailable at the time of the May 21, 1991 hearing. 

On exception, petitioner asserts that "[t]he Canadian Custom documentation annexed 

hereto as Exhibit No. '1' if produced at the evidentiary hearing, would have led the 

Administrative Law Judge to conclude that IPT was entitled to a refund of the prepaid motor 

fuel and sales taxes"  (Petitioner's Exception to December 17, 1992 order, proposed Conclusion 

of Law No. 4) 

The Division asserts that the order of the Administrative Law Judge is correct. 

The order of the Administrative Law Judge fully and adequately addresses the issues 

raised by petitioner and we affirm for the reasons stated in such order. 

EXCEPTION TO THE DETERMINATION 

We deal next with petitioner's exception to the May 7, 1992 determination of the 

Administrative Law Judge. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge in his May 7, 1992 

determination except for findings of fact "3" and "4" which have been modified. The 

Administrative Law Judge's findings of fact and the modified findings of fact are set forth 

below. 

Petitioner, International Petroleum Traders, Inc. ("IPT"), is a corporation organized under 



-6-

the laws of New York State, with its principal place of business in Palmyra, New York. IPT is 

engaged in the business of purchasing and reselling petroleum products, including gasoline and 

diesel fuel, trading petroleum products, and importing into, exporting from and selling for 

export such products from New York. Petitioner is a registered Article 12-A distributor, sales 

tax vendor and Article 13-A petroleum business. IPT is also licensed in the States of 

Pennsylvania and New Jersey as a registered distributor of motor fuels. 

During the month of October 1988, IPT was contacted by the president of Golden State 

Petroleum Company ("Golden State") for the purpose of purchasing motor fuel from IPT. 

Golden State informed IPT that the product was to be exported to Pennsylvania. After 

contacting two business references provided by Golden State, IPT was assured that it would be 

appropriate to do business with the company. 

As Golden State intended to purchase petroleum products from IPT for export to 

Pennsylvania, it furnished IPT with the following documents: 

(a) Internal Revenue Service form 637, establishing Golden State's status as a Federally 

registered motor fuel distributor. 

(b) Commonwealth of Pennsylvania Department of Revenue letter, dated September 14, 

1988, which stated that Golden State was a registered motor fuel distributor in Pennsylvania. 

(c) Pennsylvania oil company license issued to Golden State on June 23, 1981. 

(d)  New York State Department of Taxation and Finance Out-of-State Resale Permit 

authorizing Golden State to purchase motor fuel for export. 

Golden State was not a registered distributor in New York State. 

During the months at issue, IPT sold to Golden State the following amounts of petroleum 

products: 

Month  Gallons 

December 1988  490,272 
January 1989  61,491 

Carey Services Company ("Carey"), a common carrier, was hired by Golden State to deliver the 

product to Golden State's customers from IPT's storage facility in Tonawanda, New York. 
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Upon delivery of the product to Carey, all title and interest in the product passed to Golden 

State. 

Prior to the petroleum product being released to a Carey vehicle, Golden State paid IPT 

for the product by wire transfer. The invoices submitted to Golden State indicate that IPT did 

not charge Golden State the applicable motor fuel, sales or gross receipts tax.  Petitioner, 

however, had prepaid to the Department of Taxation and Finance the applicable sales and use 

taxes and motor fuel tax on the product sold to Golden State. 

We modify finding of fact "3" of the Administrative Law Judge's determination to read as 

follows: 

According to the testimony of an officer and director of petitioner, 
Golden State furnished to IPT on January 5, 1989 and February 2, 19891 

two Statements of Exportation of Motor Fuel by Purchaser, Form FT-
936. 

The Statements are the same except for the gallonage. The 
Statement dated January 5, 1989 provides the name and address of the 
seller (petitioner) and purchaser (Golden State) in the appropriate places.
In the certification portion, the purchaser certified as follows: 

"1. I am a duly licensed distributor/dealer of motor fuel in the 
state . . . of Pennsylvania as evidenced by the attached photocopy
of my valid distributor/dealer license or a letter from the taxing
authority of that state or province certifying my status. 

AND 

1 

There is some confusion in the record as to the date IPT received the two statements. The February 2, 1989 date is 
the date shown on the top of the statement dated October 28, 1988 and is followed by "Business Modeling 
Techniques, Inc.," the corporation which the officer of IPT claimed had forwarded, via facsimile, the statements to 
IPT. No explanation was provided as to the relationship of this corporation to petitioner. The statement dated 
January 5, 1989 bears no such date. In addition, an allegation in petitioner's Request for a Conciliation 
Conference states that: 

"at or about the time of the initial delivery to Golden State, 
the latter furnished to IPT its Statement of Exportation of 
Motor Fuel by Purchaser, that Golden State intended to export 
the product to its customer at 1718 S. Concession Road, Ft. Erie, 
Canada." 

Attached as an exhibit in support of this allegation was the statement dated October 28, 1988. No explanation was 
offered by petitioner to explain the discrepancies in the testimony and the allegation contained in the Request. 
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"2. This motor fuel will be immediately transported from New 
York State to the state or province named above where it will 
either be sold from my facilities located at [left blank] or delivered 
to my customer's facility at 1718 S. Concession Rd., Ft. Erie, 
Canada. The fuel is being transported to such facility by Carey
Service Co. - Common Carrier. 

AND 

"3. I am purchasing 490,272 gallons of motor fuel from the above 
seller and the motor fuel and prepaid sales taxes are not being
passed through to me. 

AND 

"4. I will not subsequently resell, deliver or use this motor fuel in 
New York State. 

"I understand that my signature on this form authorizes 
representatives of the New York State Department of Taxation and 
Finance to inspect my books and records regarding this transaction 
and to inspect my facilities located outside New York State in 
order to verify the statements made on this form. I also understand 
that the New York State Department of Taxation and Finance may
divulge the details of this transaction to the taxing authorities of the 
state or province to which the motor fuel is being exported." 

The officer and director of IPT further testified that upon learning 
that Golden State was not registered with or licensed by the taxing 
authorities of Canada as a distributor of or a dealer in motor fuel, IPT 
refused to sell Golden State additional motor fuel.2 

We modify finding of fact "4" of the Administrative Law Judge's determination to read as 

follows: 

Golden State provided IPT with documents relating to the 
importation into Canada of some of the product purchased from IPT. 
The documents are as follows: 

(a) Canada Customs Invoice which indicates that Golden State 
consigned 8,503 gallons of regular unleaded gasoline to 791449 Ontario, 
Inc., 2275 Credit Valley, Unit 48, Mississauga, Ontario. The motor fuel 
was transported by Carey from Tonawanda, New York. The invoice 
indicates that Golden State used Peninsula Custom Brokers Limited to 
broker the sale. The invoice also states that the 8,503 gallons is 
equivalent to 32,183 liters and has a real weight of 50,000 pounds. 

2 

We have modified finding of fact "3" of the Administrative Law Judge's determination to more accurately reflect 
the record. 
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(b) Canadian Customs Receipt dated October 11, 1988 which
indicates that, on October 13, 1988, Peninsula paid the sales and excise 
taxes on 32,183 liters of regular unleaded gasoline imported into Canada
by 791499 Ontario, Inc. The total amount of tax paid was $3,186.12. 

(c) A Peninsula invoice dated October 11, 1988 and issued to 
791449 Ontario, Inc. requesting payment of the sales and excise taxes 
paid in the amount of $3,186.12. 

(d) A Customs Cargo Control Document which shows 791449 
Ontario, Inc. as consignee and Golden State as shipper of 50,000 pounds
(8,503 gallons) of no-lead gasoline. The document bears a Canadian 
Customs stamp from Fort Erie, Ontario dated December 15, 1988. 

In sum, these documents establish that 8,503 gallons of motor fuel 
sold by IPT to Golden State in October 1988 and 8,503 gallons of motor 
fuel sold by IPT to Golden State in December 1988 were transported into
Fort Erie, Ontario, Canada to an identified facility, with the authorization 
of appropriate Canadian customs agencies and after the applicable sales 
and excise taxes were paid. In addition, the Division of Taxation 
admitted in its answer that "the motor fuel at issue [the 490,272 gallons]
was, in fact, exported to Ontario, Canada."3 

On July 6, 1989, IPT invoiced Golden State for the taxes on product purchased in 

December 1988 and January 1989. The covering letter from IPT to Golden State stated as 

follows: 

"As a result of International Petroleum Traders, Inc. not being supplied with valid
New York State Export Certificates and Customs Documentations, these taxes are 
past due." 

IPT is presently involved in litigation with Golden State seeking payment of the taxes prepaid to 

New York State in connection with the sales of motor fuel to Golden State. 

Petitioner filed, with the Division, a Report of Sales Tax Prepayment on Motor Fuel, 

Form FT-945, for each of the months of December 1988 and January 1989.  The reports 

requested refunds of sales tax paid on the sales of motor fuel to Golden State. In addition, 

petitioner filed, with the Division, a Return of Tax on Motor Fuels, Form MT-104, for each of 

3 

It is noted that the documentation relating to the sale of 8,503 gallons of motor fuel sold and exported in October 
1988 has no relation to the amount of refund petitioner is entitled to as the months at issue are December 1988 and 
January 1989 (see below). 

We modified the last sentence of this fact by inserting the gallons at issue to clarify the fact. 
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the months of December 1988 and January 1989 requesting credits of motor fuel tax paid on the 

sales of motor fuel to Golden State. 

The Division issued letters dated May 8, 10 and 12, 1989 and July 17, 1989 denying the 

refunds and credits requested for sales and motor fuel taxes prepaid by IPT on its sales to 

Golden State during the months of December 1988 and January 1989. The parties have 

stipulated that the refunds and credits requested for the following periods, taxes and amounts 

are at issue herein: 

Period  Tax 

December 1988 Sales 
December 1988 Motor Fuel 
January 1989 Sales 
January 1989 Motor Fuel 
Total 

OPINION 

Amount 

$23,283.94 
39,221.76 

3,197.53 
4,919.28 

$70,622.51 

The Administrative Law Judge determined that the Division's regulatory requirements 

that purchasers be registered or licensed in the state or province to which the motor fuel is 

exported and that the exportation of the product be reported to the authorities of such state or 

province are reasonable interpretations of sections 289-c(8) and 1120(e) and consistent with the 

legislative purpose of both sections, i.e., to reduce extensive evasion of taxes. The 

Administrative Law Judge concluded that petitioner was not entitled to a refund of the prepaid 

taxes because: 

"there is no documentation in the record which establishes that [the 
gallons at issue] were exported into an identified facility in Fort Erie, 
Ontario with the express knowledge of the Canadian authorities. The 
Division admitted only that the motor fuel was exported into Fort Erie, 
but not that it was immediately shipped to an identified facility as both 
Tax Law §§ 289-c(8) and 1120(e) require" (Determination, conclusion of
law "K"). 

In addition, "Golden State is not registered or licensed in Canada nor was a motor fuel tax 

return filed by Golden State in Ontario, Canada submitted as required by the [Division's 

regulations]" (Determination, conclusion of law "K"). 
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The Administrative Law Judge, citing Matter of Bucherer, Inc. (Tax Appeals Tribunal, 

June 28, 1990) and Matter of Fourth Day Enters. (Tax Appeals Tribunal, October 27, 1988), 

also rejected petitioner's assertion that the imposition of motor fuel and sales and use taxes on 

the sales at issue constituted a violation of the Import Export Clause of the United States 

Constitution. 

Petitioner asserts that the Division and the Administrative Law Judge are misreading the 

provisions of sections 289-c(8) and 1120(e) when they find that petitioner, as the seller of the 

motor fuel, is entitled to a refund only if it can show that the export purchaser (Golden State) 

was licensed or registered in the jurisdiction to which the fuel was exported (Canada). 

Petitioner asserts that there is no statutory requirement that the export purchaser (Golden State) 

must be a licensed or registered distributor in the jurisdiction to which the fuel is exported and 

that the Division's regulation imposing such requirement is inconsistent with the statute and, 

thus, invalid. The essence of petitioner's position is that sections 289-c(8) and 1120(e) 

differentiate between a seller seeking a refund of prepaid taxes and a purchaser seeking refund 

of such taxes. Specifically, petitioner argues that a seller which prepays the motor fuel and 

sales taxes and then sells the fuel for immediate export need only show that it is a registered 

New York State distributor in order to be entitled to a refund or credit for the prepaid taxes. In 

the case of a purchaser for export, petitioner contends that such purchaser must be licensed or 

registered in the state to which the fuel is exported in order to be eligible for a refund of the 

prepaid taxes included in the purchase price of the fuel. 

Petitioner asserts that since it was registered as a distributor in New York State and it is 

conceded that the motor fuel at issue was sold for export and was exported into Canada, it is 

entitled to a refund of the prepaid taxes. 

Petitioner also asserts that it was entitled to rely upon the Statement of Exportation of 

Motor Fuel by Purchaser, furnished to it by Golden State: 

"9. Upon the acceptance of a 'Statement of Exportation of Motor
Fuel by Purchaser' (Form FT-936) ('Statement') from Golden State and the 
good faith belief that the fuel was being delivered to a point outside the
State, I.P.T. did not pass along the prepaid sales and motor fuel taxes to 
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Golden State. (A photocopy of this Statement is annexed hereto as Exhibit 
No. '3'). 

"10. The Statement indicated that the petroleum products purchased 
from I.P.T. by Golden State were to be transported by Carey Service Co. to 
an identified facility located at 1718 S. Concession Road, Ft. Erie, 
Canada" (Attachment to petition, p. 3). 

Petitioner also raises the argument made at hearing that imposition of the tax on the 

motor fuel at issue would be a violation of the Import Export Clause of the United States 

Constitution. 

The Division asserts that the failure of the purchaser, Golden State, to certify in the 

Statement of Exportation of Motor Fuel by Purchaser, Form FT-936, that it was licensed in 

Ontario, the place to which the motor fuel was transported, is sufficient basis for the denial of 

petitioner's application for refund. 

We cannot agree and we reverse the determination of the Administrative Law Judge. The 

ostensible purpose of the sections 289-c(8) and 1120(e)4 and the Division's regulations5 is to 

4 Tax Law § 1120(e) provides that: 

"[w]ith respect to (i) motor fuel imported, manufactured or sold or purchased in this 
state, a refund or credit shall be allowed a registered motor fuel distributor of this state 
or a purchaser duly registered with or licensed by the taxing authorities of another state 
as a distributor of or a dealer in motor fuel therein, . . . of the tax required to be prepaid 
pursuant to section eleven hundred two of this article in the amount of such tax paid by 
or included in the price paid by a distributor or such purchaser if such fuel was exported 
from this state for sale outside this state and in connection with such exportation such 
fuel was immediately shipped to an identified facility outside this state provided the 
applicant complies with all requirements and rules and regulations of the [Division], 
including evenditiary requirements, relating thereto" (Tax Law § 1120[e], emphasis 
added). 

5The Division's regulations provide that: 

"[a] seller of motor fuel is entitled to a refund or credit of the prepaid tax paid by or 
passed through to it on motor fuel which it sells for immediate export from New York 
State without passing the prepaid tax through to the purchaser in accordance with 
section 561.3(c) of this Part" (20 NYCRR 561.10[a][3], emphasis added). 

Section 561.3(c), as relevant here, provides that: 

"[a] seller of motor fuel shall be relieved of the requirement to pass through the prepaid 
tax if it receives from the purchaser a properly completed certificate in a form 
prescribed by the Department of Taxation and Finance indicating that the purchaser is a 
licensed distributor of, or dealer in, motor fuel in another state or foreign country (or 
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provide the Division with the information necessary to determine that a sale for immediate 

export has occurred and that the seller is entitled to a refund. That has occurred in this case. 

The "Statement of Exportation of Motor Fuel by Purchaser, Form FT-936" (Petitioner's 

Exhibit "1") indicated: 1) the purchaser, Golden State's address and that Golden State was 

registered in Pennsylvania; 2) the specific address of Golden State's customer to which the 

exported fuel was being transported, i.e., 1718 S. Concession Rd., Ft. Erie, Canada; 3) the name 

of the common carrier transporting the motor fuel; and 4) that Golden State would not resell, 

deliver, or use the motor fuel in New York. The Statement also authorized the Division to 

inspect Golden State's books, records and facilities to verify the statements made on the 

Statement. The Division does not dispute the truth of these statements. 

In addition, the Division concedes that the motor fuel at issue was delivered into Canada. 

Given these facts, we conclude that petitioner has proven that the sales at issue, were sales for 

immediate export and petitioner is entitled to a refund. To conclude otherwise would result in 

what one court termed the "mindless elevation of form over substance" (see, Matter of Riluc, 

169 AD2d 988, 565 NYS2d 265, 267).6 

province thereof) and will immediately export the motor fuel being purchased to an 
identified location in that state or foreign country (or province thereof) for the purpose 
of selling such motor fuel" (20 NYCRR 561.3[c], emphasis added). 

6The Appellate Division, while affirming that the Division's regulations were applicable to the taxpayer, 
nevertheless determined that: 

"even given the applicability of the . . . regulation, we conclude that the invoices 
supplied by [Riluc] sufficiently complied with [the regulation] so as to entitle petitioner 
to the tax credit [cite omitted]. While it is true that [Riluc's] invoices from [its seller] 
did not separately state the taxes charged [cite omitted] and failed to include minor 
information such as the purchaser's signature [cite omitted], the fact remains that the 
amount of tax was easily ascertainable from the information that was supplied in 
conformance with the regulation (e.g., purchase dates, number of gallons and price 
charged). In this case it is undisputed that petitioner bought in good faith from what it 
assumed to be a registered fuel vendor and paid the same price for its fuel that 
petitioner would have paid if it had purchased from any other vendor. The amount of 
tax on a gallon of diesel fuel in Syracuse is not a mystery.  It is apparent from the 
record that no one doubts that petitioner paid its taxes and that it acted in good faith at 
all times. Under these circumstances, the mindless elevation of form over substance 
cannot be considered anything other than an arbitrary and capricious exercise of power" 
(Matter of Riluc, supra, 565 NYS2d 265, 266-267, emphasis added). 
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In view of our conclusion, it is not necessary to consider the other issues raised by 

petitioner. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of International Petroleum Traders, Inc. to the order of the 

Administrative Law Judge is denied; 

2. The order of the Administrative Law Judge is affirmed; 

3. The exception of International Petroleum Traders, Inc. to the determination of the 

Administrative Law Judge is granted; 

4. The determination of the Administrative Law Judge is affirmed to the extent indicated 

in conclusion of law "J," but is otherwise reversed; 

5. The petition of International Petroleum Traders, Inc. for a refund is granted; and 

6. The Division of Taxation is directed to grant the refund of the sales and motor fuel 

taxes to International Petroleum Traders, Inc. 

DATED: 	Troy, New York 
March 24, 1994 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


