
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petitions : 

of : 

ZAGOREN GROUP, INC. : DECISION 
AND GLENN ZAGOREN, DTA No. 808189 

OFFICER OF ZAGOREN GROUP, INC. : & 808190 

for Revision of Determinations or for Refund of Sales and : 
Use Taxes under Articles 28 and 29 of the Tax Law 
for the Period September 1, 1983 through May 31, 1987. : 
________________________________________________ 

Petitioners Zagoren Group, Inc. and Glenn Zagoren, Officer of Zagoren Group, Inc., 11 

West 25th Street, New York, New York 10010, filed an exception to the determination of the 

Administrative Law Judge issued on May 27, 1993. Petitioners appeared by Edmund J. 

Mendrala, Esq. The Division of Taxation appeared by William F. Collins, Esq. (Robert J. Jarvis, 

Esq., of counsel). 

Petitioners and the Division of Taxation filed briefs on exception. The six-month period to 

issue this decision began on November 26, 1993, the date by which petitioners could have filed a 

reply brief. 

Commissioner Dugan delivered the decision of the Tax Appeals Tribunal. Commissioner 

Koenig concurs. 

ISSUE 

Whether the corporation's charges for its consulting and design work should be subject to 

sales tax when such work resulted in the production of tangible personal property. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 
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Petitioner Glenn Zagoren is president and founder of the Zagoren Group, Inc. ("Zagoren 

Group") which commenced operation in 1975. Mr. Zagoren describes the nature of the business, 

in contrast to an advertising agency, as a design and consulting production group concerned with 

creating an image for a company that may result in advertising or other means to promote that 

image. 

The Division of Taxation ("Division") commenced a field audit of the Zagoren Group for 

the period September 1, 1983 through May 31, 1987. 

On October 5, 1987, Mr. Zagoren signed a consent extending the period of limitation for 

assessment of sales tax until December 20, 1988 for the taxable period September 1, 1983 

through August 31, 1985. After the Division determined that the records of the Zagoren Group 

were adequate and sufficient to warrant a full audit for the period, Mr. Zagoren and the Division's 

auditor, Allan Korenstein, signed a test period audit method agreement on September 2, 1988. 

Mr. Korenstein reviewed all the sales invoices for the two quarters ending August 30, 1986 

and November 30, 1986. Based on the information contained on the sales invoices and responses 

to inquiries by Mr. Korenstein to petitioners' accountant for clarification of the information 

contained on the invoices, Mr. Korenstein differentiated the sales into three categories -- a sale of 

tangible personal property, a sale of an advertisement placed in a publication for sale, and a sale 

of an advertisement placed in a publication not for sale. Of the three categories, Mr. Korenstein 

determined that only the first category of sales was subject to tax.  At hearing, Mr. Korenstein 

testified as follows: 

"The way you determine whether the charges are taxable is what 
the entire invoice or sale resulted in. If it resulted in an advertising
service then these services might be deemed exempt. If the whole 
sale results in a sale of tangible personal property, all the expenses
of the sales are taxable."  (Tr., p. 178.) 

In his testimony, the auditor determined that the tangible personal property which petitioners 

produced were items such as brochures, decals, posters and calendars that were delivered to 

petitioners' clients. 
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The auditor determined an error rate of 1.2237% for the test period taking into account 

credit for the taxes paid. He then projected that error rate over the entire audit period to 

determine the amount of additional tax due. 

The Division issued three notices of determination and demands for payment of sales and 

use taxes due, dated October 12, 1988, to Zagoren Group, Inc. and three notices of determination, 

dated October 12, 1988, to Glenn Zagoren, as officer, for the same amounts. The first notice 

indicated tax due for the period September 1, 1983 through February 28, 1987 in the amount of 

$70,835.97, plus a $19,337.66 penalty and $34,904.17 in interest, for the total amount of 

$125,077.80. The second notice stated the tax due for the period March 1, 1987 through May 31, 

1987 in the amount of $3,541.03, plus a $885.26 penalty and $605.19 in interest, for the total 

amount of $5,031.48. The third notice stated a $3,753.05 penalty for the period June 1, 1985 

through May 31, 1987. 

After a conciliation conference, the conferee issued a Conciliation Order, dated 

February 23, 1990, recomputing the amounts contained in the statutory notices by cancelling all 

penalties. 

Petitioners filed two separate petitions, dated May 18, 1990, challenging the amount of tax 

due. Petitioners alleged, inter alia, that the Division failed to consider the effect of Tax Law 

§ 1105 and the exclusion from tax for advertising services consisting of consultation and 

development of advertising campaigns; that 20 NYCRR 527.3 specifically exempts consultation 

and development services by advertising agencies; that the Division's audit procedures failed to 

properly segregate Zagoren Group's sales of tangible personal property and sales of advertising 

consultation and development services; and that petitioners properly charged and paid over sales 

tax due and owing on the delivery of tangible personal property. 

The Division filed two answers, dated September 3, 1991, alleging, inter alia, that Zagoren 

Group engaged in sales of tangible personal property and services that were subject to tax, and 
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that Glenn Zagoren was personally liable for the tax deficiencies asserted against the 

corporation.1 

At the hearing held on November 19, 1991, petitioner Glenn Zagoren testified and 

presented evidence as to the nature of the Zagoren Group's business in general. Using specific 

examples of services rendered within and without the audit period, Mr. Zagoren described his 

billing procedures. He also submitted a printed document outlining five phases of his billing 

procedure.2  The five phases were described in the document as follows: 

"Phase 1, Programming:  This phase is concerned with gathering
information and establishing design criteria, and often requires 
spending a great deal of time with the client to define the needs and 
problems that are to be solved. 

"Phase 2, Concept Development:  After the designer and client 
have reached an agreement concerning the basic program, visual 
solutions are pursued that solve the stated problems. Much of this 
phase results in a presentation 

showing only those ideas that the design team feels are viable, 
appropriate and meet the prescribed criteria. 

"Phase 3, Design development:  At this stage, the design team 
refines the accepted design, which may include the grid, selected 
typefaces and other elements, and the assignment of illustration 
and/or photography. A final presentation will be made explaining 
the applications. Once the client and designer have chosen a 
definite direction, any changes in budget and/or schedules are 
agreed upon. 

"Phase 4, Design implementation:  Decisions on all related art 
direction including commissioned illustrations and photography; 
typography; copywriting; mechanicals; and all other elements are 
final at this point. Any changes made by the client after this point 

1In his petition, Glenn Zagoren did not challenge the assessment against him on the ground that he was not 
responsible for the collection and payment of sales tax. At hearing, he affirmatively stated that he was president and 
founder of the corporation and that there was no challenge to the Division's allegation that Glenn Zagoren, as an 
officer of the corporation, was personally liable for any sales tax ultimately determined to be due. 

2Mr. Zagoren testified that this document was derived from the Graphic Artists Guild Handbook on Ethical 
Practices and that he has used the document, since the beginning of the corporation, in his presentation to clients to 
explain his phased billing program. 
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are billable as 'authors alterations' (AA's), although designer errors 
or printer errors (PE's) are not. 

"Phase 5, Production:  This phase will include going on press and 
supervising the fabrication of the job. Supervision is the key to 
this phase since so much depends on the precision and quality
achieved in this final step." 

In his testimony at hearing, Mr. Zagoren drew a distinction between the work performed by 

the Zagoren Group and an advertising agency noting that an advertising agency is primarily 

concerned with media placement whereas the Zagoren Group is a design and consulting group 

whose services may be terminated at the end of any phase in the billing procedure.3  Petitioner4 

submitted into evidence examples of work performed by it for various accounts to demonstrate 

projects that had been billed at the completion of different billing phases. For example, on one 

account the Zagoren Group only billed the client, a small dessert shop, for a consulting fee after 

it drafted on tissue paper several rough sketches of different designs for an ad that could be 

placed in a magazine or handed out on leaflets. As part of its brainstorming session with the 

client, petitioner also provided the client with information concerning the cost of implementing 

the sketched ideas. In this case, the client decided not to proceed to the next phase; therefore, 

petitioner did not charge the client sales tax for its "phase one" work. 

Petitioner presented as evidence a job folder containing design work for a client who was 

billed through phase two or concept development. At this phase, petitioner produced three 

"comps" or sketches of ideas to be used for advertising.  Again, because the client decided not to 

proceed to the next phase, petitioner did not charge the client any sales tax.5 

3Mr. Zagoren noted that the corporation was a member of the Graphic Artists Guild but not a member of the 
American Association of Advertising Agencies. 

4Petitioner, when used in the singular form, will refer to the Zagoren Group. 

5Petitioner also produced the invoice, dated August 31, 1986, for its services. In cross-checking this invoice 
number against the auditor's workpapers, it is clear that the Division's auditor determined that no tax was owing on 

(continued...) 
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As an example of a project that had proceeded through the production phase, petitioner 

presented a job folder containing various sketches, the final brochure actually produced and the 

invoices. In this case, there were two invoices for the client, one dated August 31, 1986 and 

another dated October 5, 1986, both of which were examined by the Division's auditor because 

they fell within the test period. On the invoice dated August 31, 1986, the client was billed as 

follows: 

Stats 
Messenger 
Typography

Zagoren typography

Mercadante typography

Mercadante typography

Mercadante typography

Mercadante typography

Mercadante typography

Di Typeset correx

Di Typeset correx


23.25 Hours Agency Service 
4.00 hrs. copywriting
5.25 hrs. creative/layout/design 

Current 
Billing 

$  28.00 
10.00 

233.88 
90.00 
36.00 
12.00 
24.00 
36.00 

5.88 
6.00 

24.00 
1,665.00 

3.75 hrs. production supervision
10.25 hrs. mechanical/paste-up _______ 

Sub-total $1,936.88 
Sales tax  20.95 

Total $1,957.836 

Mr. Zagoren testified that the corporation was originally retained to design a mailer to 

promote the sale of two buildings and that the client terminated the job at the design stage prior 

to production because it believed it had obtained a buyer for the real estate project. Therefore, in 

the August bill petitioner charged sales tax on outside purchases only.  However, when the 

5(...continued) 
this invoice as well. 

6Petitioner also produced the invoice, dated August 31, 1986, for its services. In cross-checking this invoice 
number against the auditor's workpapers, it is clear that the Division's auditor determined that no tax was owing on 
this invoice as well. 
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anticipated sale did not materialize, the client requested that the designs proceed to printing. 

Thus, the October 5, 1986 invoice contained the following production charges: 

Current 
Billing 

Express shipping $ 17.00 
Blueline to Craftsmen 17.00 

Printing  1,625.00 
3M mailers 1,625.00 

2.25 hours agency service  135.00 
2.25 hrs. production supervision _________ 

Sub-total $1,777.00 
Sales tax  130.00 

Total $1,907.007 

Mr. Zagoren testified that the corporation always retained the rights to all artwork and 

designs even when the design project proceeded to the actual production phase. He noted that at 

times the clients would decide to print the designs themselves or by another printer, in which 

case petitioner would provide the clients with the mechanicals8 for printing.  Mr. Zagoren 

explained that no sales tax was charged on these mechanicals, unless outside purchases were 

involved, and the mechanicals would be returned to the corporation because it retained the rights 

to all artwork. Petitioner claimed that the corporation sold only the right to use the design 

created but not the right to the designs or layouts themselves which instead remained the property 

of the corporation. Mr. Zagoren further explained that because the corporation retained the rights 

to all art designs it could provide to a subsequent customer at a reduced price designs similar to 

designs created for a previous customer by using photos or techniques developed in the former 

project. ( Tr., pp. 44-48.) 

OPINION 

7Petitioner charged sales tax on printing costs only, whereas the auditor determined that $142.16 in sales tax was 
owed on the entire bill ($130.00 + $12.16). 

8Mr. Zagoren described mechanicals as similar to blueprints because they contain instructions for printing, 
including specifications for color breakouts. 
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The Administrative Law Judge found that: 1) petitioners agreed to a test period audit; 2) 

the Division reasonably calculated an error rate based on the information petitioners' accountant 

provided during the course of the field audit; 3) petitioners have the burden of demonstrating by 

clear and convincing evidence that the method of audit or amount of tax assessed was erroneous; 

and 4) petitioners failed to meet their burden. 

The Administrative Law Judge determined that only two exhibits offered by petitioners in 

support of their argument fell within the agreed test period. With respect to one of the exhibits, 

the Division, on audit, had determined that it was not taxable. This left the other exhibit as the 

sole evidence offered by petitioners to show that the Division was wrong. The Administrative 

Law Judge noted that this exhibit concerned an account where the client terminated the project 

prior to the production phase and thereafter revived the project for the production of brochures. 

Two invoices were involved in the project, one for each phase of the project. On each invoice 

petitioners charged sales tax on the actual printing and typography costs, but excluded from sale 

tax all other services performed by petitioners, such as production supervision, design and layout, 

etc. 

The Administrative Law Judge characterized petitioners' approach as follows: 

"[p]etitioner . . . appears to theorize that its charges with respect to 
design services are distinct from any charges involved in the actual 
printing of the tangible personal property (brochures) transferred to 
the client; and that because it retains the rights to the actual art 
work, such services are not subject to sales tax" (Determination, 
conclusion of law "B"). 

The Administrative Law Judge determined that: 

"[t]here is no authority in the statute, regulations or case law that 
would support petitioner's theory that only the printing costs 
involved in the production of the tangible personal property are 
taxable. The receipts from the sale of the tangible personal 
property cannot be broken down into the taxable and nontaxable 
services involved in the production of the tangible personal 
property" (Determination, conclusion of law "B"). 
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The Administrative Law Judge also concluded that petitioners' reliance on an Advisory 

Opinion was misplaced in that petitioners' operations are not similar to the "stock film house" 

which was the subject of the opinion. 

On exception, petitioners reiterate the assertions made at hearing, i.e., the Division did not 

take into account the nature of petitioners' business as a graphic designer, but relied solely on a 

review of petitioners' invoices to make its determination of whether a transaction was a sale of 

tangible personal property.  Petitioners assert that since they retained title to all design materials 

produced, they did not transfer tangible personal property. 

In addition, petitioners assert, for the first time, that the determination of the 

Administrative Law Judge is inconsistent with the Division's guidelines for Graphic Designers 

and Illustrators. Petitioners attached a copy of those guidelines and relevant correspondence 

from the Division and the industry. 

On exception, the Division asserts that the determination of the Administrative Law Judge 

is correct in all respects. 

With respect to the "guidelines" referenced by petitioners on exception, the Division 

asserts that: 

"[t]o the extent that [they] are intended to constitute evidence, they
are an impermissible attempt to obtain the Tribunal's consideration 
of items outside of the hearing record. The Division has not had an 
opportunity to question the background and context of the two 
letters now being submitted, or what effect, if any, any of the 
documents may have had on petitioners [emphasis added]. 

* * * 

"However, even if these items are given consideration, 
petitioners have not shown that application of them to this case in 
any way gives a different result than that reached by the ALJ. 
Quite the opposite appears to be true. It seems evident that the tax 
determinations made by the auditor in this case are in complete 
accord with the Guidelines referred to by petitioners, and in 
particular, with page 3 thereof" Division's brief, pp. 20-21). 
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We affirm the determination of the Administrative Law Judge.  The core of the matter is 

that the transactions upon which petitioners' liability is based concerned the actual production of 

tangible personal property, i.e., brochures, by petitioners for a particular client, which tangible 

personal property was transferred to the client. The Administrative Law Judge dealt fully and 

correctly with this issue and we affirm her determination for the reasons stated therein. 

With regard to the guidelines and letters submitted by petitioners for the first time on 

exception, we agree with the Division that petitioners are impermissibly attempting to expand the 

record at hearing.  As we held in Matter of Schoonover (Tax Appeals Tribunal, August 15, 

1991): 

"[i]n order to maintain a fair and efficient hearing system, it 
is essential that the hearing process be both defined and final. If 
the parties are able to submit additional evidence after the record is 
closed, there is neither definition nor finality to the hearing. 
Further, the submission of evidence after the closing of the record 
denies the adversary the right to question the evidence on the
record. For these reasons we must follow our policy of not 
allowing the submission of evidence after the closing of the record 
(see, Matter of Oggi Rest., Tax Appeals Tribunal November 30,
1990; Matter of Morgan Guar. Trust Co. of N.Y., Tax Appeals
Tribunal, May 10, 1990; Matter of International Ore & Fertilizer 
Corp., Tax Appeals Tribunal, March 1, 1990; Matter of Ronnie's 
Suburban Inn, Tax Appeals Tribunal, May 11, 1989; Matter of 
Modern Refractories, Tax Appeals Tribunal, December 15, 1988)." 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Zagoren Group, Inc. and Glenn Zagoren, Officer of Zagoren Group, 

Inc. is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petitions of Zagoren Group, Inc. and Glenn Zagoren, Officer of Zagoren Group, 

Inc. are denied; and 

4. The notices of determination issued on October 12, 1988, as modified by the two 

conciliation orders, are sustained. 

DATED: 	Troy, New York 
May 19, 1994 



-11-

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


