
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
________________________________________________ 

In the Matter of the Petition : 

of : 

THE TIDES INN, INC. : DECISION 
DTA No. 807899 

for Revision of a Determination or for Refund of Sales : 
and Use Taxes under Articles 28 and 29 of the Tax Law 
for the Period December 1, 1978 through August 31, 1986. : 
________________________________________________ 

Petitioner The Tides Inn, Inc., 340 Woodcleft Avenue, Freeport, New York 11520 filed an 

exception to the determination of the Administrative Law Judge issued on January 25, 1991 with 

respect to its petition for revision of a determination or for refund of sales and use taxes under 

Articles 28 and 29 of the Tax Law for the period December 1, 1978 through August 31, 1986. 

Petitioner appeared by Edwin J. Sokolow, C.P.A. The Division of Taxation appeared by 

William F. Collins, Esq. (Kevin A. Cahill, Esq., of counsel). 

Both petitioner and the Division of Taxation filed a brief on exception. Petitioner also 

filed a supplemental brief on exception. Petitioner's request for oral argument was denied. 

After reviewing the entire record in this matter, the Tax Appeals Tribunal renders the 

following decision. 

ISSUES 

I.  Whether the Division of Taxation appropriately determined petitioner's tax liability by a 

percentage markup method. 

II.  Whether petitioner has established reasonable cause warranting abatement of the 

penalties imposed. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set forth 

below. 
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Petitioner, The Tides Inn, Inc., is a seafood restaurant located on the waterfront in 

Freeport, New York. The restaurant has an inside and outside bar with a seating capacity of 

approximately 150 during good weather and the summer months. 

A tax auditor for the Division of Taxation (hereinafter the "Division") sent to petitioner an 

appointment letter confirming that a field examination of petitioner's sales tax returns would be 

performed on March 5, 1987 for the quarterly periods ending February 28, 1979, November 30, 

1979, and November 30, 1980 as well as the periods ending August 31, 1983 through 

February 28, 1987. In this letter, the auditor requested that petitioner have available "all books 

and records pertaining to your Sales Tax liability for the period under audit...[including] journals, 

ledgers, sales invoices, purchase invoices, cash register tapes, exemption certificates and all Sales 

Tax records." 

The tax auditor found that the records presented during the audit were inadequate. Guest 

checks, bills, purchase invoices, etc. before 1985 were apparently destroyed by Hurricane Gloria. 

However, petitioner could not produce sales records for the entire audit period. The auditor 

noted that there was a discrepancy between the reported sales in the State sales tax returns and 

the Federal income tax returns for the years ending August 31, 1984 and 1985. Petitioner's 

accountant explained that the discrepancy resulted because the sales tax returns were estimated 

whereas the Federal tax returns were based on actual sales for the year. Petitioner made no 

adjustments to account for the additional State sales tax due. 

The auditor determined that the purchase records were adequate for the fiscal years ending 

August 31, 1984 through August 31, 1986 and that the taxpayer's books and records that 

accounted for cash purchases, along with bills and cancelled checks, supported the amount of 

purchases reported on the two Federal income tax returns.1 

1The auditor reviewed the workpapers attached to the two Federal income tax returns. 
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Based on the available purchase records and invoices and the food and liquor prices 

provided by petitioner's business manager and a 1985 menu, the auditor determined an initial 

food markup of 157.28%.2  In making this determination, the auditor took into account 

information given to him by the business manager concerning portion sizes and waste with 

regard to fish and meat servings. Essentially, the auditor calculated the markup by determining 

the usable portions of the lobster, fish, steak and chicken items based on 100 pounds, then 

determining the number of servings available from the initial 100 pounds and multiplying that 

amount by the selling price to determine the total sales. 

The auditor made an adjustment to the 157.28% markup on food based on representations 

by petitioner's accountant that The Tides Inn provided free meals to its employees and engaged in 

promotional discounts on meals. Apparently, the only evidence offered to support petitioner's 

claim that meals were discounted was a letter from a radio station saying that it participated in 

petitioner's promotional campaign entitled "Adventure in Dining" in which two meals were 

offered for the price of one. Thus, the auditor decided to apply a 150% markup to both food and 

liquor.3  Using this markup, the auditor determined additional sales tax due of $271,537.87. 

After further discussions with petitioner's accountant during the audit, the auditor made 

two more reductions in the food markup. First, the auditor reduced the food markup to 

approximately 124% to take into account a computation error with regard to lobster costs. The 

second adjustment concerned the cost of condiments served with the meal, such as potatoes, 

2From the auditor's worksheets it appears that he had the total purchases for the quarter ending August 31, 1983, 
but did not have the breakdown between food and liquor purchases. Therefore, he determined the food and liquor 
breakdown by using the same percentage of liquor purchases to total purchases (12.47%) as was calculated for the 
year ending in August 31, 1984 and applied that percentage to the total purchases for the August 31, 1983 quarter. 
Similarly, inasmuch as there apparently were no records with regard to purchases for the quarters ending 
February 28, 1979, November 30, 1979 and November 30, 1980, the auditor first found the percentage of the sales 
reported by petitioner in its sales tax returns for the August 31, 1983 quarter to the audited sales (12.35%) and then 
used that percentage to determine the amount of audited sales for the three quarters. 

3During the hearing, the auditor testified that markups on liquor generally fall within the range of 200-300% and 
that he decided it would be equitable, under all the circumstances at that time, to apply the 150% markup to both 
food and liquor rather than compute separate markups. 
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bread, butter, etc., that were not charged for separately in the cost of the meal. Petitioner's 

accountant claimed, but presented no evidence to the auditor to support the claim, that the 

additional cost to petitioner for these condiments totalled $2.50 per serving.  The auditor allowed 

one-half of that amount or $1.25 per serving despite the fact that no proof was produced at that 

time to support the $2.50 condiment claim, and adjusted the markup to 79.36%. Because the 

food markup was adjusted twice and lowered to 79.36%, the auditor decided to determine a 

separate markup for liquor based on purchase records, the management's information concerning 

ounces per drink and menu prices. Accordingly, the auditor calculated the markup for liquor at 

217%. Based on the 79.36% food markup and 217% liquor markup, the auditor determined that 

the total audited additional sales were $2,387,347.00 resulting in additional tax due of 

$188,409.95. 

On November 16, 1987, the auditor sent to petitioner a letter informing it of the proposed 

audit adjustment for tax due of $188,409.95. In December of 1987, petitioner's accountant 

requested the auditor to attend a demonstration at the restaurant to show the amount of waste 

involved on an individual fish item on the menu. Apparently, the demonstration entailed the 

cutting of waste from one of the fish items and then weighing the usable portions on a scale.  The 

auditor rejected any further adjustments based on this demonstration noting that the scale was 

inaccurate and balanced with a one-pound box of sugar. 

Prior to closing the case, the auditor made two further adjustments. First, he discovered 

that petitioner made additional payments of tax for the quarters ending November 30, 1985, 

February 28, 1986 and August 31, 1986. Accordingly, the tax due was reduced from 

$188,409.95 to $179,014.32. Secondly, the auditor noted that for the year ending August 31, 

1985 petitioner reported sales on its Federal income tax returns that constituted a higher markup 

(119%) than the audited markup. Therefore, the auditor used the amount of the sales reported on 

petitioner's Federal income tax returns for the year ending August 31, 1985 and increased the tax 

due from $179,014.32 to $192,426.02. 



-5-

The Division sent to petitioner three notices of determination and demands for payment of 

sales and use taxes due, dated June 27, 1988.4  Two of the notices stated total tax due in the 

respective amounts of $170,890.90 and $21,535.12, plus penalty and interest, for the tax periods 

in the following amounts: 

Period Ending 

02/28/79
11/30/79
11/30/80
08/31/83
11/30/83
02/28/84
05/31/84
08/31/84
11/30/84
02/28/85
05/31/85
08/31/85
11/30/85
05/31/86
08/31/86 

Tax  Penalty  Interest 

$10,421.88 $2,605.47 $18,580.00 
17,579.31 4,394.83 28,505.00 
12,933.76 3,233.44 18,203.00 
12,317.09 3,079.27 9,512.00 
12,713.76 3,178.44 9,155.00 
12,713.76 3,178.44 8,517.00 
12,713.76 3,178.44 7,885.00 
12,713.76 3,178.44 7,271.00 
12,798.97 3,199.74 6,727.00 
12,467.98 3,117.00 5,999.00 
11,933.30 2,983.33 5,215.00 
11,917.70 3,575.31 4,698.00 
5,653.31 1,695.99 1,996.00 

12,012.56 3,603.77 3,298.00 
21,535.12 6,460.54 5,095.00 

The third notice assessed a $5,111.86 omnibus penalty pursuant to Tax Law § 1145 for the 

quarters ending August 31, 1985, November 30, 1985, May 31, 1986 and August 31, 1986. 

Based upon statements made by petitioner's accountant during the hearing and in its 

petition, it appears that a conciliation conference was held and that the conferee sustained the 

three notices of determination. However, the record does not contain a conciliation order. 

4On March 8, 1988, petitioner's accountant signed forms consenting to an extension of the period of limitation 
for assessment of sales and use taxes until June 20, 1988 for the taxable periods December 1, 1978 through 
February 28, 1979, September 1, 1979 through November 30, 1979, September 1, 1980 through November 30, 1980 
and April 1, 1983 through February 28, 1985. Thus, the notices, dated June 27, 1988, appear to have been issued 
beyond the limitations periods for assessment of tax for the taxable periods up to and until February 28, 1985. 
However, neither party raised a statute of limitations issue either in their submissions or at the hearing and, thus, 
such issue is deemed waived by petitioner (see, Matter of Adamides v. Chu, 134 AD2d 776, 521 NYS2d 826, 828, 
lv denied 71 NY2d 806, 530 NYS2d 109; Matter of Convissar v. State Tax Commn., 69 AD2d 929, 415 NYS2d 
305, 306; Matter of Servomation Corp. v. State Tax Commn., 60 AD2d 374, 400 NYS2d 887; Matter of Jencon, 
Inc., Tax Appeals Tribunal, December 20, 1990). 
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By petition dated January 1, 1990, petitioner contended that the tax deficiency was 

determined "by means of gross margins on particular items sold" and that the conciliation 

conferee "refused to accept petitioner's submission of evidence relating to costs and sales items." 

OPINION 

In the determination below, the Administrative Law Judge found that petitioner did not 

produce any sales slips, cash register tapes or any other original sales document to verify the 

amount of sales for the period in question and held that since petitioner's records were 

incomplete and unreliable for determining accurate sales, the Division may resort to a test-period 

audit using external indices such as purchases in determining percentage markups. The 

Administrative Law Judge also held that the auditor's selection of the method and the calculation 

of the markup was reasonable given the information available and the fact that petitioner has not 

met its burden of proof in this case.  Finally, the Administrative Law Judge held that petitioner 

has not established any reasonable cause for the abatement of penalties. 

On exception, petitioner disputes the conclusion of law by the Administrative Law Judge 

that petitioner has not met its burden of proof with regard to certain waste factors, rejects the 

claim that letters from suppliers were of no value since no affidavits were presented, alleges that 

the waiving of the statue of limitations by petitioner was in error and requests that the statute of 

limitations apply.  Finally, petitioner requests that should the mark-up percentage be adjusted to 

the benefit of petitioner, then the penalties associated with them should also be abated. 

The Division argues that petitioner has: not met the burden of proving that the method of 

audit or amount of tax assessed was erroneous; advanced no basis for waiver of penalty; and 

waived the defense of statute of limitations. The Division further argues that the exception of 

petitioner should be denied and the determination of the Administrative Law Judge should be 

sustained in all respects. 

We find no basis in the record before us for modifying in any respect the determination of 

the Administrative Law Judge. 
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However, we must address two issues, the first being petitioner's raising for the first time, 

on exception before this Tribunal, the question of the statute of limitations as a bar to the tax 

assessments in question and, secondly, petitioner's attempt to place before this Tribunal 

additional evidence in the form of invoices and pages from a cookbook which are not part of the 

record below. 

It is well established that the statute of limitations defense is waived unless affirmatively 

raised by the taxpayer (see, Matter of Adamides v. Chu, supra, 521 NYS2d 826, 828; Matter of 

Convissar v. State Tax Commn., supra; Matter of Servomation Corp. v. State Tax Commn., 

supra).  To establish this defense, the party raising it must go forward with a prima facie case 

showing the date on which the limitations period commences, the expiration of the statutory 

period and receipt of mailing of the notice after the running of the period (see, Amesbury Apts., 

Ltd. v. Commissioner, 95 TC 227; Robinson v. Commissioner, 57 TC 735). Where the party 

raising the defense has satisfied this initial burden, the burden of going forward with the evidence 

shifts to the Division to demonstrate that the bar of the statute is not applicable (see, Amesbury 

Apts., Ltd. v. Commissioner, supra; Adler v. Commissioner, 85 TC 535). The Division must 

then proceed with countervailing evidence that the statutory notice was timely mailed (see, 

Coleman v. Commissioner, 94 TC 82). 

We note that petitioner did not affirmatively raise the statute of limitations defense in its 

petition or at the hearing.  Further, petitioner failed to introduce the evidence necessary to present 

a prima facie case to support the statute of limitations defense. Petitioner has neither alleged nor 

proven receipt of the notices after the expiration of the applicable limitation periods. In the 

absence of any evidence that the notices of determination and demand for payment of sales and 

use taxes due dated June 27, 1988 were received after expiration of the statutory period, 

petitioner has failed to establish an essential element of the statute of limitations claim (see, 

Matter of Jencon, Inc., supra). 
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Finally, we reject petitioner's attempt, at this late date, to introduce new evidence after the 

record has been closed. As we held in Matter of Schoonover, Tax Appeals Tribunal, August 15, 

1991): 

"In order to maintain a fair and efficient hearing system, it is 
essential that the hearing process be both defined and final. If the 
parties are able to submit additional evidence after the record is 
closed, there is neither definition nor finality to the hearing. 
Further, the submission of evidence after the closing of the record 
denies the adversary the right to question the evidence on the
record. For these reasons we must follow our policy of not 
allowing the submission of evidence after the closing of the record" 
(Matter of Schoonover, supra; see also, Matter of Oggi Rest., Tax 
Appeals Tribunal, November 30, 1990; Matter of International Ore 
& Fertilizer Corp., Tax Appeals Tribunal, March 1, 1990; Matter 
of Ronnie's Suburban Inn, Tax Appeals Tribunal, May 11, 1989; 
Matter of Modern Refractories Serv. Corp., Tax Appeals Tribunal,
December 15, 1988). 

As previously stated, we find no basis in the record before us for modifying the 

Administrative Law Judge's determination in any respect. Therefore, we affirm the 

determination of the Administrative Law Judge for the reasons stated in said determination. 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of The Tides Inn, Inc. is denied; 

2. The determination of the Administrative Law Judge is affirmed; 

3. The petition of The Tides Inn, Inc. is denied; and 

4. The notices of determination and demand for payment of sales and use taxes due, dated 

June 27, 1988, are sustained. 

DATED: 	Troy, New York 
April 2, 1992 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Maria T. Jones 
Maria T. Jones 
Commissioner 


