
STATE OF NEW YORK 

TAX APPEALS TRIBUNAL 
_________________________________________________ 

In the Matter of the Petition  : 

of  : 

UNION CARBIDE CHEMICALS  : DECISION 
& PLASTICS COMPANY, INC. DTA No. 806619 

(FORMERLY, UNION CARBIDE CORPORATION)  : 
for Revision of a Determination or for Refund 
of Real Property Transfer Gains Tax under : 
Article 31-B of the Tax Law for the Years 1985 
through 1988. : 
_________________________________________________ 

Petitioner Union Carbide Chemicals & Plastics Company, Inc. (formerly, Union Carbide 

Corporation), 39 Old Ridgebury Road, Danbury, Connecticut 06817, filed an exception to the 

determination of the Administrative Law Judge issued on July 16, 1992. Petitioner appeared by 

Phillips, Lytle, Hitchcock, Blaine & Huber, Esqs. (Martha L. Salzman and Thomas M. Barney, 

Esqs., of counsel). The Division of Taxation appeared by William F. Collins, Esq. (Paul A. 

Lefebvre, Esq., of counsel). 

Petitioner filed a brief in support of its exception and the Division of Taxation filed a 

brief in opposition. Petitioner then filed a reply to the brief of the Division of Taxation. Oral 

argument was heard on March 25, 1993 and began the six-month period for the issuance of this 

decision. 

The Tax Appeals Tribunal renders the following decision per curiam. 

ISSUE 

Whether the Division of Taxation properly denied petitioner's claim for refund of real 

property transfer gains tax. 

FINDINGS OF FACT 

We find the facts as determined by the Administrative Law Judge. These facts are set 

forth below. 
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The parties entered into a written stipulation of facts, the contents of which have 

hereinafter been incorporated in Findings of Fact "1" through "33". 

1. Petitioner, Union Carbide Chemicals & Plastics Company, Inc., formerly known as 

Union Carbide Corporation, is a New York corporation with an office at 39 Old Ridgebury 

Road, Danbury, Connecticut 06817-0001. Petitioner's taxpayer identification number is 13-

1421730. 

2. On December 31, 1985, petitioner entered into an agreement with Keren Limited 

Partnership ("Keren"), a Delaware limited partnership.  Pursuant to the agreement, petitioner 

agreed to sell and Keren agreed to purchase certain property, which included, among other 

items, land, buildings and improvements, owned by petitioner and located in New York State. 

The stated purchase price of the real property was $170,000,000.00. 

3. The purchase price of the real property was paid by Keren's delivery to petitioner of 

two promissory notes and two purchase money mortgages (to secure payment of the notes). The 

first promissory note dated December 31, 1985 ("First Note") was for the principal indebtedness 

of $102,000,000.00, of which $100,000,000.00 was to evidence $100,000,000.00 of the stated 

purchase price and $2,000,000.00 was to evidence a loan by petitioner to Keren which was to be 

used to pay Keren's mortgage recording tax on the two purchase money mortgages. 

4. The First Note bore interest at the annual rate of 11¼ percent. In the event of a 

default, the interest rate would increase to 14¼ percent. The principal indebtedness and interest 

on the First Note was due and payable on December 31, 1986. The First Note was secured by a 

first mortgage on the real property dated December 31, 1985. 

5. The second promissory note ("Second Note"), also dated December 31, 1985, was for 

the principal indebtedness of $70,000,000.00. The maturity date of the Second Note was 

originally December 31, 1988. Keren could, however, under the circumstances, extend the 

maturity date of the Second Note to the first to occur of (i) the day which is ten days after 

approval of a site development plan or (ii) December 31, 1990. 
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6. There is no provision in the Second Note for the payment of interest before the third 

anniversary of the date of the Second Note (i.e., December 31, 1988). The Second Note 

provides that, after the third anniversary of the date of the Second Note, if applicable, it will 

bear interest at the rate of ½ percent plus the then-prevailing interest rate under the First Note, 

but in no event less than ten percent. In the event of a default under the Second Note, interest 

would accrue at the default rate equal to the sum of three percent plus the rate of interest 

announced publicly by Manufacturer's Hanover Trust Company as its prime rate of interest, as 

changed from time to time. The Second Note is secured by a second mortgage on the real 

property dated December 31, 1985. 

7. Assuming that the First Note bore an adequate rate of interest and that a discount rate 

of 9.25 percent, compounded semiannually, on the Second Note is appropriate, the aggregate 

present value of the First Note and the Second Note on December 31, 1985 was 

$153,368,528.00, exclusive of the $2,000,000.00 loan by petitioner to Keren. 

8. Pursuant to Article 5 of the agreement, petitioner and Keren entered into a lease of a 

portion of the real property dated December 31, 1985. 

9. Prior to the closing, petitioner received a New York State Real Property Transfer 

Gains Tax Tentative Assessment and Return from the Division of Taxation (hereinafter the 

"Division") with respect to the sale of the real property to Keren. Per the Tentative Assessment, 

the Division increased the gain subject to tax (as computed by the transferor) by $15,816,782.00 

from $92,367,947.00 to $108,184,473.00. Pursuant to a Supplemental Return (Form TP 583), 

petitioner elected to pay the tax due ($10,818,473.00) in installments.  The first installment of 

$6,363,808.00 was paid in December 1986. The second installment of $3,606,157.00 was paid 

in December 1987. The third installment of $832,301.10 was paid in December 1988. 

10. The difference between the tax shown on the Supplemental Return ($10,818,473.00) 

and the total tax paid ($10,802,266.10) is $16,206.90. Petitioner reduced the tax by this amount 

because petitioner incurred additional legal expenses of $162,069.00 in connection with selling 



-4-

the property.  Such additional legal expenses were not deducted in the original calculation of the 

gain subject to tax. 

11. In February 1988, petitioner filed a Claim for Refund of Real Property Transfer 

Gains Tax (Form TP 165.8) requesting a refund of $1,472,570.00. By letter dated April 20, 

1988, the Division denied petitioner's refund claim. 

12. In February 1989, the Division issued to petitioner two "Revised" Statements of 

Proposed Audit Adjustment (the "Statements") showing that petitioner owed $76,033.00 in 

sales tax (plus interest and penalties) for the period ended December 31, 1985. The Statements 

were issued as a result of Keren treating as personal property and depreciating for Federal and 

New York State income tax purposes certain of the property purchased from petitioner which 

had been treated as real property for purposes of the real property transfer gains tax.  Keren 

allocated $38,532,000.00 of the stated purchase price to personal property. 

While it was disputing any sales tax liability with respect to the sale to Keren, petitioner 

filed a protective claim for Refund of Real Property Transfer Gains Tax (Form TP 165.8) 

requesting an additional refund of $1,957,821.00, the amount of the gains tax paid with respect 

to the property the Division sought to treat as personal property for sales tax purposes. This 

second refund claim is in addition to, and not in replacement of, the refund claim which 

petitioner filed in February 1988 and which is the subject of this action. 

As a result of the second refund claim, petitioner received a refund of real property 

transfer gains tax of $65,908.45. This refund was based on an allocation of $1,270,481.59 of 

the purchase price of the property to personal property, a related reduction in the amount of gain 

subject to the tax and the allowance of additional selling expenses. 

13. On December 29, 1990, petitioner filed a Claim for Refund of Real Property Transfer 

Gains Tax (Form TP 165.8) requesting a refund of $1,650,718.00. $1,472,570.00 of the 

$1,650,718.00 had been previously requested in the first refund claim. By letter dated 

January 15, 1991, the Division denied petitioner's third refund claim. 
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14. Petitioner purchased the subject property, as well as additional adjacent real property, 

in 1953 from Empire Raceway for an aggregate purchase price of $275,000.00. 

15. Assuming a discount rate of 9.25 percent, the present value of the right to receive 

$70,000,000.00 at the end of three years is $53,368,528.00. The formula for determining the 

present value of a single payment due at a future date is: 

Fp 

(1 + i/k)n 

where: 

FP = the amount of the future payment, 
i = the discount rate, expressed as an annual rate, 
k = the number of interest compounding periods

each year, and 
n = the number of compounding periods in the

note's term. 

16. As defined in section 1274(d)(1)(C)(i) of the Internal Revenue Code of 1986, as 

amended, the applicable "federal short-term rate" is the rate determined by the Internal Revenue 

Service based on the average market yield (during any one-month period selected by the Internal 

Revenue Service that ends in the calendar month in which the determination is made) on 

outstanding marketable obligations of the United States with remaining periods to maturity of 

three years or less. 

The applicable Federal rate is used for New York and Federal income tax purposes to 

determine the amount of imputed interest where there is inadequate stated interest on certain 

debt instruments issued for property and on certain below-market rate loans. 

17. As required by section 1274(e)(1) of the Internal Revenue Code of 1986, as amended, 

with respect to short-term debt instruments which are given in consideration for the sale or 

exchange of property which is leased by the transferor after such sale or exchange, the proper 

discount rate for New York and Federal income tax purposes is 110 percent of the applicable 

Federal short-term rate, compounded semiannually. 
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18. 110 percent of the December 1985 applicable Federal short-term rate, compounded 

semiannually, is 9.25 percent. 

19. The present value of an obligation to pay $70,000,000.00 in three years, computed at 

a discount rate of 9.25 percent, 110 percent of the December 1985 applicable Federal short-term 

rate, compounded semiannually, is $53,368,528.00 ($70,000,000.00/[1 + .0925/2]6). 

20. The right to receive $70,000,000.00 at the end of three years has a present value of 

$53,368,528.00, assuming a discount rate of 9.25 percent. 

21. The prime rate of interest ("Prime Rate") published in The Wall Street Journal is a 

base rate on corporate loans at large U.S. money center commercial banks.  Such rate is a guide 

to general levels but does not always represent actual transactions. 

22. The Prime Rate, as published in the December 31, 1985 issue of The Wall Street 

Journal, was 9½ percent. 

23. A bank's Prime Rate is a rate of interest publicly announced by the bank from time to 

time as its Prime Rate and is a base rate for calculating interest on certain loans to its most 

creditworthy customers. A bank generally charges its less creditworthy customers interest at 

rates significantly higher than its Prime Rate. 

24. Manufacturers Hanover Trust Company's Prime Rate on December 31, 1985 was 9½ 

percent. 

25. The present value of an obligation to pay $70,000,000.00 in three years, computed at 

a discount rate of 9½ percent, the Prime Rate as published in the December 31, 1985 issue of 

The Wall Street Journal and Manufacturers Hanover Trust Company's Prime Rate on 

December 31, 1985, compounded monthly, is $52,700,107.00 ($70,000,000.00/[1 + 

.095/12]36). 

26. The right to receive $70,000,000.00 at the end of three years has a present value of 

$52,700,107.00, assuming a discount rate of 9½ percent. 
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27. On February 15, 1990, a bill was introduced in the New York State Senate (S.6998) 

and Assembly (A.9398). The bill was not passed in the 213th session (the 1990 regular session) 

of the New York State Legislature.1 

28. For New York State and Federal income tax purposes, petitioner was required to 

report the discounted value of the Second Note, together with the face amount of the First Note, 

as the amount received in exchange for the property. 

29. For New York State and Federal income tax purposes, petitioner was required to 

include in its taxable income, as interest income under the original issue discount rules, ratably 

over the term of the Second Note the amount in excess of the discounted value of the Second 

Note over the face amount of the Second Note. 

30. For New York State and Federal income tax purposes, petitioner included in its 

taxable income, as interest income under the original issue discount rules, ratably over the term 

of the Second Note the amount in excess of the discounted value of the Second Note over the 

face amount of the Second Note. 

31. The First Note and the Second Note were, and the Second Note remains, solely 

secured by the property and the cash flow generated by the property. 

32. The total amount of the refund of real property transfer gains tax at issue is 

$1,650,718.00 and relates solely to the issue of whether the discount of $16,631,472.00 on the 

Second Note should have been included in the gain subject to the real property transfer gains 

tax. 

33. In the first real property tax bills which took into account the sale of the property to 

Keren, the townships of Greenburgh and Mount Pleasant, where the property is located, taxed 

the property on an aggregate assessed valuation of $16,868,550.00 ($10,769,000.00 for 

Greenburgh and $6,099,550.00 for Mount Pleasant). Given the townships' equalization ratios 

(i.e., the ratio of assessed valuation to estimated fair market valuation) of 15.91 percent for 

1The relevance of this bill is apparently that it was a proposed amendment to Tax Law § 1440(1)(a) which would 
have amended the definition of "consideration" in the case of a purchase money mortgage where the stated interest 
rate exceeds the applicable Federal rate plus two percentage points. 
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Greenburgh and 7.2 percent for Mount Pleasant, the townships taxed the property based on an 

aggregate valuation of $152,402,961.53. 

34. The written Stipulation of Facts included 70 numbered paragraphs. In some 

instances, a number of paragraphs have been combined to form a Finding of Fact. The 

following numbered paragraphs were not included as Findings of Fact for the reasons set forth 

herein: 

(a) Paragraphs "10", "18", "43" and "67" are allegations which are not supported by 

the record. In each case, the Division of Taxation, while having no reason to believe that 

such allegations are untrue, stated that it lacks information or knowledge to indicate the 

truth thereof. Accordingly, such paragraphs cannot be found to be facts; 

(b)  Paragraphs "30" through "34" and "40" and "41" relate to petitions, Conciliation 

Orders and pleadings which, while not irrelevant, are not in dispute and need not, 

therefore, be set forth herein; 

(c) Paragraphs "46" through "48" contain examples of applying the formula set forth 

in paragraph "45" (see, Finding of Fact "15") and need not be included herein as facts. 

OPINION 

The Administrative Law Judge determined that the face amount of the Second Note, 

rather than its present value, should be included in consideration. The Administrative Law 

Judge relied on the Tribunal's decisions in Matter of Old Farm Lake Co. (Tax Appeals Tribunal, 

April 2, 1992) and Matter of Normandy Assocs. (Tax Appeals Tribunal, March 23, 1989) to 

reach this conclusion. The Administrative Law Judge refused to address petitioner's claim, 

made under Trump v. Chu (65 NY2d 20, 489 NYS2d 455, appeal dismissed 474 US 915), that 

to include the face amount of the mortgage in consideration imposes the tax on other than net 

gain and results in an unconstitutional application of the tax.  The Administrative Law Judge 

stated that he refused to address this issue because he was bound by the Tribunal's decisions in 

Old Farm Lake Co. and Normandy Assocs., although the Administrative Law Judge 

acknowledged that these decisions did not address this issue. 
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On exception, petitioner argues that the purpose of the gains tax is to tax the economic 

gain realized by the seller and that to include the face amount of the Second Note in 

consideration results in the tax being imposed on an amount in excess of petitioner's economic 

gain. Petitioner also contends that there is nothing in the Tax Law requiring the inclusion of the 

face amount of a note secured by a mortgage in the consideration and that such a note should be 

treated the same as the unsecured note in Old Farm Lake Co., i.e., included in consideration 

only at its present value. Petitioner asserts that to include the face amount of the Second Note 

in consideration is unconstitutional under Trump v. Chu (supra) because it treats similarly 

situated taxpayers differently without regard to profits. 

In response, the Division argues that the issue raised by petitioner has already been 

decided by the Tribunal in Normandy Assocs.  The Division also argues at length that the 

Tribunal wrongly decided Old Farm Lake Co. and that any disparity in the treatment of 

transferors is the result of this erroneous decision and is not a result of the Division's policies 

which do treat all transferors equally, i.e., all notes are included in consideration at their face 

amount. 

We affirm the determination of the Administrative Law Judge. 

We agree with the Division to the extent that we conclude that Normandy Assocs. and 

Old Farm Lake Co. have already decided this issue.  Although we have given careful 

consideration to the parties' arguments in this case, they have not convinced us that either of 

these decisions was wrongly decided. 

In Normandy Assocs., we directly addressed the same issue raised here and concluded 

that a note secured by a mortgage was to be included in consideration at its face amount, rather 

than at its present value, because the statute defined consideration to "include the amount of any 

mortgage, purchase money mortgage, lien or other encumbrance" (Matter of Normandy Assocs., 

supra, emphasis added, citing Tax Law § 1440[1][a]). In another portion of the same definition, 

we noted that the consideration for a lease is defined to include "the value of the rental" (Matter 

of Normandy Assocs., supra, emphasis added). We concluded that the Legislature's choice of 
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words was meaningful and that "amount" meant face amount rather than value (see also, Matter 

of River Terrace Assocs., Tax Appeals Tribunal, October 22, 1992). We continue to believe 

that this is so. 

Petitioner's contention that the gains tax is intended to tax only "economic gain," rests on 

a statement accompanying amendments made by Chapter 900 of the Laws of 1984 that the 

changes to allow additional selling costs "would impose the gains tax more accurately on the 

economic gain derived from a transfer" (Memorandum of the Governor's Program Bill, Gains 

Tax, 1984, Bill Jacket, L 1984, ch 900). In our view, this statement merely sets forth the 

obvious, that by allowing additional selling expenses, the tax would be more narrowly imposed 

on economic gain than was the tax without allowance for these costs. This statement does not 

in any manner suggest that the tax was to be imposed only on economic gain. The amendment 

itself belies petitioner's position because on its face the amendment does not allow all 

customary, reasonable and necessary selling expenses but, instead, allows only specific ones, 

i.e., legal, architectural and engineering fees. Thus, the amendment does not allow appraisal 

and accounting fees (Matter of Albany Pub. Mkts, Tax Appeals Tribunal, August 27, 1992), nor 

does it allow transfer taxes incurred on the transaction (Matter of 415 C.P.W. Co., Tax Appeals 

Tribunal, March 2, 1989). 

Petitioner's position is also negated by the case law which has sustained the Division's 

disallowance of other costs incurred by transferors in connection with the property transferred 

(see, Matter of 1230 Park Assocs. v. Commissioner of Taxation, 170 AD2d 842, 566 NYS2d 

957, lv denied 78 NY2d 859, 575 NYS2d 455 [where the cost of carrying unsold cooperative 

units was not allowed to reduce gain]; Matter of Mattone v. State Dept. of Taxation & Fin., 144 

AD2d 150, 534 NYS2d 478 [where the interest charges incurred to acquire real property and 

real estate taxes paid while carrying the property were disallowed]). 

Next, we disagree that including the face amount of a note secured by a mortgage in 

consideration renders the gains tax unconstitutional under Trump v. Chu (supra).  The Court in 

Trump was addressing the constitutionality of the $1 million exemption, not the 
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constitutionality of the specific calculation of the tax.  In this context, the Court stated that the 

gains tax was imposed based on the gain derived from the sale of the real property in order to 

distinguish that case from Stewart Dry Goods Co. v. Lewis (294 US 550, reh denied 295 US 

768) and Merit Oil of New York v. New York State Tax Commn. (111 Misc 2d 118, 443 

NYS2d 604), which, according to the Court in Trump, "stand for the proposition that gross 

receipts taxes that treat similarly situated taxpayers differently based on sales volume violate 

equal protection because they are imposed without regard to profits" (Trump v. Chu, supra, 489 

NYS2d 455, 460). To include the face amount of a note secured by a mortgage in consideration 

does not make the gains tax like those struck down in Stewart Dry Goods and Merit Oil because 

it does not render the gains tax a gross receipts tax, nor a tax imposed without regard to profits. 

The tax remains one imposed on the "gain that results when the consideration received exceeds 

the original purchase price of the real property" (Trump v. Chu, supra, 489 NYS2d 455, 460). 

The only possible effect of including the face amount of the mortgage, rather than its value, is to 

increase or decrease2 the amount of consideration and, thus, the gain subject to tax. 

Our conclusion also does not treat similarly situated taxpayers differently. A transferor 

who receives a note secured by a mortgage has a lien upon the real property as security for 

payment of the debt (see, W. L. Development Corp. v. Trifort Realty, 44 NY2d 489, 406 

NYS2d 437). In our view, this recourse against the property in the event of the debtor's default 

places the mortgagee in a distinctly different economic position than an unsecured creditor and 

places this case "within the principle that even a small difference in the method of conducting 

business may be availed of by government in imposing different taxes" (Stewart Dry Goods Co. 

v. Lewis, supra, at 565). In the field of taxation, the legislatures possess "the greatest freedom 

in classification" and the burden is on petitioner "to negative every conceivable basis which 

might support [the classification]" (Trump v. Chu, supra, 489 NYS2d 455, 459, 460, citing 

Madden v. Kentucky, 309 US 83, 88). We conclude that petitioner has not met this burden. 

2In those instances where the note secured by a mortgage bears a higher than market rate of interest, the face 
amount of the note would be less than the present value of the note (see, Petitioner's brief, p. 32, fn 5). 
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With respect to the Division's argument that we could avoid claims of unequal treatment 

by overruling our decision in Old Farm Lake Co. and holding that unsecured notes should be 

included in consideration at their face amount, we do not believe such an option is available.3 

As the Division notes at page 8 of its brief, the statutory words that are the focus of this 

controversy provide that consideration includes "any price paid or required to be paid . . . 

whether paid or required to be paid by money, property or any other thing of value and 

including the amount of any mortgage" (Tax Law § 1440[1][a]).  The Division contends that a 

non-mortgage note which requires payment in money would be classified as a payment by 

money; therefore, "a thing of value" does not include such a note. We do not agree. The 

consideration is determined at the time of the transfer; subsequent events do not alter it (Matter 

of Cheltoncort Co. v. Tax Appeals Tribunal, 185 AD2d 49, 592 NYS2d 121). When a seller 

transfers property in exchange for a note, the consideration is not money, but instead, the 

transferee's promise to pay money at some point in the future. This promise is a thing of value, 

and, as we held in Old Farm Lake Co., is to be included in consideration at its present value 

when, as in the case of unsecured notes, there is nothing in the statute that indicates a different 

treatment. Thus, we believe that the only thing in the statute that provides a basis to include the 

face amount of a mortgage in consideration is the language "including the amount of any 

mortgage." 

Accordingly, it is ORDERED, ADJUDGED and DECREED that: 

1. The exception of Union Carbide Chemicals & Plastics Company, Inc. (formerly, 

Union Carbide Corporation) is denied; 

2. The determination of the Administrative Law Judge is sustained; and 

3The Division's regulations do not express the interpretation they urge us to adopt. At 20 NYCRR 590.12, the 
regulations state that a purchase money mortgage is to be included in consideration at its face amount, but the 
regulations do not state this result for an unsecured note. 
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3. The petition of Union Carbide Chemicals & Plastics Company, Inc. (formerly, Union 

Carbide Corporation) for a refund of real property transfer gains tax is denied. 

DATED: 	Troy, New York 
September 2, 1993 

/s/John P. Dugan 
John P. Dugan 
President 

/s/Francis R. Koenig
Francis R. Koenig
Commissioner 


